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STATE OF MAINE
COMMISSION ON GOVERNMENTAL ETHICS
AND ELECTION PRACTICES
135 STATE HOUSE STATION
AUGUSTA, MAINE
04333-0135

To: Commaission Members and Counsel
From: Jonathan Wayne
Date: March 25, 2008

Re:  Carl Lindemann’s Requests for an Investigation of the Maine Heritage Policy
Center

In preparation for the March 31, 2008 meeting, this memo is to provide you with
background information on Carl Lindemann’s requests for investigations regarding the
Maine Heritage Policy Center (MHPC).

Mr. Lindemann’s Two Requests for Investigations
First Request

Carl Lindemann filed his first request for an investigation with the Commission on _
October 19, 2006, arguing that the Maine Heritage Policy Center (MHPC) qualified as a
political action committee (PAC). On December 20, 2006, the Commission determined
that the MHPC was not a PAC because it did not have as its major purpose advocating
for the Taxpayer Bill of Rights (TABOR) ballot initiative. On January 19, 2007, Mr.
Lindemann’s attorney mitiated a Rule 80C proceeding in the Maine Superior Court
requesting review of the Commussion’s determmation.

In a Decision and Order dated February 26, 2008, the Superior Court dismissed the
petition because Mr. Lindemann did not have standing to challenge the Commission’s
December 20, 2006 determination. The Decision and Order did not make any judgment
on the merits of the Commission’s December 20, 2006 determination that the MHPC did
not qualify as a PAC. Mr. Lindemann has appealed the Superlor Court’s dismissal to the
Maine Supreme Judicial Court.

Second Request

Also on December 20, 2006, the Commission determined that the MHPC was required to
file a financial report under 21-A M.R.S.A. § 1056-B regarding financial activity in
support of TABOR. The MHPC filed the report on January 22, 2007. On March 5, 2007,
Mr. Lindemann requested that the Commission investigate whether the § 1056-B report
was accurate and complete. His request contends that the MHPC under-reported the
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contributions it received related to TABOR and under-reported its expenditures on staff
time used to promote TABOR.

The MHPC filed a response on March 30, 2007 through its attorney, Dan Billings. The
MHPC argued that if the Commission believed Mr. Lindemann’s theories are worthy of
consideration, the Commission should defer taking any action until the Superior Court
completed its consideration of Mr. Lindemann’s appeal. Mr. Lindemann submitted three
additional sets of materials in April and May 2007.

At a meeting on May 14, 2007, the Commission voted 2-1 to postpone consideration of
Mr. Lindemann’s March 5, 2007 request until after the Maine Superior Court decided on
his Rule 80C proceeding. I have attached the minutes for that portion of the meeting.

Requests by Mr. Lindemann and the Maine Heritage Policy Center

After the Superior Court’s dismissal of the Mr. Lindemann’s petition for review, I
informed Dan Billings and Carl Lindemann that I intended to schedule Mr. Lindemann’s
sécond request for discussion at your March 31, 2008 meeting and I invited them to
submit any additional information that they wished. Mr. Lindemann made three
submissions on March 18, March 21, and March 25.

In his March 18 letter, Mr. Lindemann requests that you determine by formal vote
whether the Commission is the appropriate venue for his March 5, 2007 request because
of an alleged conflict of interest. He asks that if the Commission decides that it is the
correct venue to consider his request; the Commission should receive testimony under
oath. ‘

In his March 21, 2008 letter, Dan Billings requests that Mr. Lindemann’s March 5, 2007
request remain tabled until the courts complete their consideration of Mr. Lindemann’s
first request.

Conflict of Interest Issue Raised by Mr. Lindemann

Mr. Lindemann raises the issue of whether the Commission is the correct venue to
consider his March 5, 2007 request for an investigation. He refers to the request as a
“complaint about a fellow Commissioner [Jean Ginn Marvin].” In fact, my quick review
of his March 5, 2007 request (three pages plus 27 pages of attachments) revealed only
three sentences in which Ms. Ginn Marvin is mentioned. The request is overwhelmingly
a complaint about the reporting by the MHPC.

After confering with the Commission’s Counsel, Phyllis Gardiner, the Commission staff
suggests that if Mr. Lindemann believes current Commission members are required to
recuse themselves from considering his March 5, 2007 request due to a conflict of
interest, he should identify those members he believes are conflicted, and state the
reasons for the conflict.



The Commission’s Counsel and I believe that the Commission is the only department of
Maine state government that has jurisdiction to conduct the investigation requested by
Mzr. Lindemann on March 5, 2007.

Options for the Commission
The Commission staff sees two options for the Commission at this time:

(1)  Defer for further action by Maine courts. Because the Maine Superior Court did
not rule on the merits of Mr. Lindemann’s first request, the Commission may
wish to defer taking any action on Mr. Lindemann’s second request until after the
Maine courts have reached a decision on Mr. Lindemann’s first request.

(2) Decide whether to conduct an investigation requested by Mr. Lindemann on
March 5, 2007. The Commission could decide whether to conduct an.
investigation on Mr. Lindemann’s second request for an investigation. If so, the
Commussion staff suggests clanifying what the scope of the investigation would
be, whether the Commission wishes to hold a public hearing, or wishes to direct
the staff to request documents or information.

Attached Materials

-T have attached:

3/5/07 Request for investigation by Mr. Lindemann

3/36/07 Response by MHPC '

4/3/07 Supplementary materials by Mr. Lindemann

5/9/07 Supplementary materials by Mr. Lindemann

5/9/07 Memo to Commission by staff [without attachments]

5/11/07 Supplementary materials by Mr. Lindemann

5/14/07 Minutes of meeting relating to MHPC matter

2/26/08 Decision and Order by Superior Court

3/18/08 Additional Letter by Mr. Lindemann

3/21/08 Response by MHPC

e 3/21/08 Cover page of submission by Mr. Lindmann (full materials in separate
addendum) ' .

¢ 3/25/08 Supplemental materials by Mr. Lindemann



Carl Lindemann

P.O.Box 171
Portland, Maine 04112

Phone 207-774-1936
Email Carl@cyberscene.com

March 5, 2007

BY ELECTRONIC AND OVERNIGHT MAIL

Jonathan Wayne, Executive Director

Maine Commission on Governmental Ethics & Election Practzces
135 State House Station

Augusta, Maine 04333

Dear Executive Director Wayne:

Pursuant to 21-A M.R.S.A. § 1003(2), 1 hereby request an immediate investigation by the Maine
Commission on Governmental Ethics & Election Practices into whether the §1056-B filing made
by Maine Heritage Policy Center (*“MHPC™) on January 22 is accurate and complete. Based on
all the evidence available to those outside the organization itself, the disclosure of staff time,
contributions, and in-kind donations contained in this filing is factually inaccurate and
incomplete. The evidence upon which this complaint is based consists not only of MHPC’s .
active promotion of TABOR in the period before the 2006 TABOR election, but MHPC’s utter
lack of credibility as demonstrated by the material false statements made to the Comumission and
its staff in the last three months of 2006. Complicating this matter is Commissioner Jean Ginn -
Marvin’s tol¢ as treasurer for MHPGE: The treasurer has a fiduciary responsibility to see to it that "
the organization’s §1056-B filing is “true, correct and complete”. As such, the review necessary
to fulfill the Commission’s statutory duty is, of necessity, a review of her conduct.

This matter should be of special interest given the extraordinary measure taken by Executive
Director Wayne in his March 1 memo RE: Complaint Against Democracy Maine. On his own
initiative, he raises questions about whether Democracy Maine’s §1056-B is complete and his
action is separate from any formal complaint made against that organization. He is prompted to
do this because of the “recent attention over the sufficiency of §1056-B reporting”. He states the
need for this special examination because that organization reported spending more funds on a
ballot initiative than 1t recerved. Here, MHPC’s reported expenditures on the same ballot
initiative exceed reported contributions by over a factor of thirty. Also, there is a similar
preponderance of evidence pointing to likely funders who would have an interest in avoiding
disclosure. If Executive Director Wayne is appropriate raising such a matter on his own
initiative, then bringing this parallel case forward here through standard procedures is not only
appropriate but also necessary.

There are additional motives for MHPC’s incomplete filing. Because this is a highly visible case
where these disclosures would likely undergo close scrutiny, it is improbable that this inaccurate
and incomplete filing is the result of carelessness or misunderstanding. Concealing contributors,
as mentioned above, is one very plausible motive of concemn to the Commuission. But there 1s

another compelling motivation for MHPC to understate expenditures. Unlike Democracy Maine,
MHPC 1s a 501(c)(3) public charity. Maintaining tax-deductible status for contributions requires
stringent limits on such expenditures. A fully accurate and complete §1056-B filing would likely



reveal that it had exceeded those limits. If so, the orchestrated efforts to avoid disclosure
followed by this wholly incomplete and inaccurate filing could constitute a conspiracy to commit
tax fraud. Addressing such an offense is far beyond the scope of the Commission, but does show
motive for the matters of concern here. 1 have attached hereto for your review the Maine
Association of Nonprofits flver Federal Lobbying Rules and Regulations for 501(c)(3)
Organizations. Please note that MHPC has never filed an IRS Form 5768 for 501(h) status
clection, and so is subject to the “insubstantial part test”.

I have also attached a detailed analysis of the MHPC’s activities in 2006 based upon that
organization’s public postings on such media as the Internet. Of particular interest is how the
MHPC’s disclosure of TABOR-related staff time on its 1056-B report is at variance with readily
available evidence, as well as the Commuission staff”s own assessment of the organization level
of involvement with the TABOR campaign. In the Commission staff’s first memo of October 30,
the value of a §1056-B disclosure for MHPC was questioned (italics added):

Since the MHPC has claimed that it “has riot selicited or received any contributions to
influence the outcome of a referendum campaign,” it would presumably report no
contributions if required to file a §1056-B report. The only reporting by the MHPC in a
§1056-B report would then relate to expenditures, presumably mostly for staff time.
Many people who are concerned with the campaign finances of the TABOR initiative
are likely already aware that the MHPC is spending a significant amount of staff time
on TABOR. The Commission. may:conclude that there is little additional public benefit to
be gained by requiring disclosure of the monetary value of that staff time.

In retrospect, the staff’s expectations take on special significance. First, MHPC’s written and oral
testimony to the Commission that it “has not solicited or received any contributions to influence
the outcome of a referendum campaign” has since been shown to be demonstrably false. Second,
the staff’s acknowledgement “that the MHPC is spending a significant amount of staff time on
TABOR” seems at odds with a self-disclosure that claims only 8% of its staff time was devoted
to such efforts.

In addition, the reporting of contributions appears to Tun counter to the guidelines provided for
MHPC. These are specific about what contributions should and should not be reported:

Funds provided in response to a solicitation which would lead the contributor to
believe that the funds would be used specifically for the purpose of promoting or
opposing a ballot question...

MHPC’s written testimony dated December 4 included a single solicitation letter that, it was
claimed, did not go out till after voting had taken place despite the document’s October 18 date.
After the December 20 Commission meeting, an additional fundraising letter dated August 2
surfaced and was distributed by Executive Director Wayne (see attached). While this references
MHPC’s “Sumimer Annual Fund Drive”, nearly two-thirds of the text refers specifically to the
organizations efforts to promote the passage of TABOR. Under the staff guidelines, this would
require that every response to this be included in the §1056-B report. In fact, two of the four
donations reported were received in August following this solicitation. Were these the only



responses to MHPC’s “Summer Annual Fund Drive” solicitation? That assertion 1s highly
unlikely and so is sufficient to warrant further investigation.

Moreover, Assistant Attorney General Gardiner’s questioning of MHPC President Bill Becker on
December 20 revealed that there may be additional solicitations for TABOR that are, as yet,
undisclosed, along with the contributions they elicited. MHPC attorney Daniel Billings stated m
his December 4 written testimony that there were no such solicitations whatsoever. That one has
surfaced since and others may exist is troubling and points to another anomaly - the
exceptionally small disclosure of contributions. As that attached analysis indicates, the $975 in
total contributions MHPC reported represents 0.79% of a projected budget increase of $124,000
over the previous year. There is little doubt that this 33% growth was fueled by donations
resulting from the visibility enjoyed by MHPC for its prominent role in the TABOR campaign.
Despite its high visibility in promoting the passage of TABOR, it is simply not credible that this
highly publicized work eamed the negligible public support in terms of contributions reported by
MHPC in its most recent filing.

These questions and others raised by them, taken in the context of previous doubts about the

veracity of MHPC’s statements, should be sufficient to trigger a full, proper investigation to

gather the information needed to verify that MHPC’s §1056-B filing is accurate and complete. If

it should be found to be inaccurate and/or incompleté as the result of the willful or knowing

“actions or omissions of MHPC or any oftits officers, then appropriate sanctions should be -
assessed against MHPC . ST o

Sincerely,

cc: w/encl. P. Lavin
M. Demeritt
P. Gardiner



Cari Lindemann
P.O. Box 171
Portland, Maine 04112

Phone 207-318-7093
Email Carl@cyberscene.com

ANALYSIS OF MAINE HERITAGE POLICY CENTER’S 1056B REPORT
Press Releases, Time Study Indicates Underreporting and Omissions

On January 22, 2007, Maine Heritage Policy Center (MHPC) released a Form §1056-B
campaign report on activities related to promoting the passage of the ballot issue known as the
Taxpayer Bill of Rights (TABOR) as ordered by the Maine Commission on Governmental Ethics -
and Election Practices on December 22, 2006. An analysis of the group’s self-report includes
these major finding:

¢ Despite being MHPC’s major purpose in the 2006 political cycle, reported TABOR
efforts account for only 8% of total staff/contracted time*.

» TABOR-related expenditures disclosed accounted for only 12.4% of MHPC’s projected
budget. '

¢ Reported donations relating to TABOR account for less than 1% of a projected 33%
budget growth in 2006.

e The Executive Director invested less than 20% of ._hlS)tlIl’le promoting TABOR

¢ The Director of Communications spent less than 4% of his time on TABOR while 60%
of the press releases he wrote related to the ballot initiative.

o The Health Reform Initiatives Director* reassigned:to the TABOR campaign spent only -
4% of his time on it while press releases for health-related activities dropped over 75%.

Methodology Accepted by Commission & MHPC

This analysis of MHPC’s form §1056-B report is based on the same methodology used in the
December 20, 2006 presentation to the Commission demonstrating that MHPC’S TABOR
campaign constituted the organization’s major purpose during the 2006 clection cycle. It relies
on MHPC’s published press releases and other public information including testimony made to
the Commission by MHPC. When this previous study was presented, neither MHPC nor the
Commissioners or staff questioned either the method or the findings.

MHPC Media Output May-November, 2006

The new analysis examines the thirty press releases published over the reporting period from
May 5 through November 7, 2006, These address MHPC’s week-to-week interests and so
provide an indication as to the relative output of the organization’s efforts in its different areas of
interest. This same kind of media analysis technique is typically used to determine the “mix” of
content in broadcast programming or print media, and readily adapts to reveal the level of
MHPC’s engagement in promoting the passage of TABOR.

=Tarren Bragdon is listed as a staff member on MHPC’s Web site, but is reported as being a contract
employee in the Form 1056B report. '



MIPC’s mission statement indicates that the organization’s efforts are divided between three
primary areas of concern: economy/taxation, education and health care. Sorting the releases into
these basic categories, education was non-existent during the TABOR campaign. Administrative
and organizational announcements {eg. new hires, speakers for fundraiser events, etc.) make up
“Other”. TABOR releases are broken down into two categories — those that mention the initiative
explicitly by name, and those that provided talking points for pro-TABOR presentations and
appearances (eg. “Report: Maine and Louisiana the Only States to see 2005 Economic Decline™).

Healthcare: 3=10%
Other: 4=13.3%
Economy/Taxation: 5=16.7%
TABOR Related: 7=233%
TABOR Explicit: 11=36.7%
TOTAL TABOR: 18=60%

It is notable that over the same time frame in 2003, healthcare accounted for nine of 21 releases -
43% of the total output.

Time Factor Added to Analysis of MHPC Self-Report

The available staff time was computed over the report period with 10 workdays subtracted for
vacations to arrive at a total of 123 workdays. With six MHPC staff members listed on the
organization’s Web site, this adds up to 738 workdays. Figuring an elght -hour workday vields a
possible 5,904 total hours available in the report period. MHPC reported 435 hours of staff time
plus 40 hours of contract time spent for promoting the passage of TABOR — only 8% of the total.

The total TABOR expenditures reported came to $30,962.19. This is out of a total projected
annual budget of $500,000.00%* that is then pro rated to $250,000 for the six-month report period.
This accounts for just 12.4% despite the fact that this budget projection represents a 33%
increase over the $375,965.00 in expenditures reported in MHPC’s 2005 Form 990 Tax Return.

MHPC Director of Communications Jason Fortin claims only 35 hours were devoted to TABOR
“press activities” though fully 60% of the press releases he wrote in this tome frame were
TABOR-related.

Director of Health Reform Initiatives Tarren Bragdon only claims 40 hours at speaking events
(no travel time to and from events is reported as with Becker and staff economist Scott Moody),
just 4% of full-time work. At the same time, healthcare-related press release output dropped
drastically. Over the same period in 2005, healthcare accounted for the greatest number of
releases, some nine out of 21 or 43%. Healthcare releases were literally decimated apparently as
the organization’s assets — including Bragdon - were reallocated and reassigned to the TABOR
effort. In the report’s time frame, only three healthcare releases were issued — just 10% of the
total. Still, MHPC’s self-report shows only a minor involvement by Bragdon “spent at public
speaking events”.

* As reported in Marian McCue’s 10/26/06 report published in The Forecaster.



Added Information on Funding Raises Questions

Beyond the underreporting of staff/contract time spent on promoting the passage of the ballot
initiative, funding disclosures, too, are implausible. MHPC reported the same four contributions
previousty admitted in testimony to the Commission. The $975 in total contributions represents
0.79% of a projected budget increase of $124,000 over 2005*. Though this 33% growth was
likely fueled by donations resulting from the visibility enjoyed by MHPC for its TABOR
promotions, there is no indication of that. Despite its high visibility for promoting the passage of
TABOR, this signature work eamed negligible financial support according to this disclosure.

This self-disclosure is also problematic in that it supposedly 1s made in accordance with the
Commission staff’s §1056-B guidelines of December 27, 2006 created for MHPC. The
guidelines are specific in what contributions should and should not be reported. Of particular
interest here is:

Funds provided in response to a solicitation which would lead the contributor to
believe that the funds would be used specifically for the purpose of promoting or
opposing a ballot question... ‘

MHPC’s written testimony dated December 4, 2006 included a single solicitation letter that, it
was claimed, did not go out till after voting had taken place despite the document’s October 18
date. After the December 20 Commission meeting, an additional fundraising letter dated August
2 surfaced and was distributed by Executive Director Wayne on December 21. While this
references MHPC’s “Summer Annual Fund Drive”, nearly 2/3rds of the text refers specifically to
the organization’s efforts to promote the passage of TABOR. Under the staff guidelines, this
would require that every response to this be included in the §1056-B report. In fact, two of the
four donations reported were received in August following this solicitation. It seems unlikely,
however, that these were the only responses to it. Also, Assistant Attorney General Gardiner’s
questioning of Bill Becker on December 20 revealed that there may be additional solicitations for
TABOR that are, as yet, undisclosed along with the funds generated from them.

No In-Kind Contributions/Expenditures

Perhaps the most glaring omission of MHPC’s underreport i1s the complete absence of any in-
kind contributions and/or expenditures whatsoever. The legal proponent Political Action
Comumittee for the ballot initiative is not listed as receiving any item or service valued at over
$100 despite being the direct beneficiary of MHPC’s full-service public relations campaign. The
report does not reflect the hand-in-glove relationship that existed. Roy Lenardson simultaneously
held leadership roles in both organizations. But according to this self-report, there was no
significant overlap or contribution made despite a sharing the same major purpose.

Dates Connect the Dots

The dates assigned to contributions in the §1056-B filing further demonstrate that MHPC made
material false statements to the Commission about accepting TABOR donations. MHPC had
accepted money earmarked for TABOR both before it specifically and emphatically denied that
it had done so in its testimony to the Commission on October 31. Then, only days afier the



Commission clearly and specifically defined the acceptable boundaries, it accepted at least one
other TABOR donation.

Pinning down the dates of the contributions also establishes a chronology for the composition of
the “thank you” form letter. MHPC attorney Dan Billings testified in his December 4 response to
direct written questions from the Commission staff that what appears to be a “thank you” form
letter sent on November 6 was not a form letter at atl. But MHPC Executive Director Bill Becker
testified on December 20™ that “three (of the other TABOR donors) got the same letter”.
Apparently, the form letter had been composed at least as far back as mid-Aungust, presumably in
anticipation of significant TABOR donations in response to the “Summer Annual Fund Drive”
solicitation. Also, a later fund raising solicitation dated October 18 appears to have been based

on this form letter. Given this chronology, Billings’ testimony on December 20 that this
document is the result of “the danger of ‘cut & paste’ in the computer age” is not credible.

Conclusion:

MHPC’s Bill Becker signed off in lieu of MHPC Treasurer Jean Ginn Marvin on the January 22
filing to certify that “the information in this report is true, correct and complete”. However, the
information does not match the organization’s prominence in promoting the passage of TABOR
in the report period. In the Commission staff’s first memo of October 30, the value of a §1056-B
disclosure for MHPC was questioned (italics added): -

Since the MHPC has claimed that it “has not solicited or received any contributions to
influence the outcome of a referendum campaign,” it would presumably report no
contributions if required to file a §1056-B report. The only reporting by the MHPC in a
§1056-B report would then relate to expenditures, presumably mostly for staff time.
Many people who are concerned with the campaign finances of the TABOR initiative
are likely already aware that the MHPC is spending a significant amount of staff time
on TABOR. The Commission may conclude that there is little additional public benefit to
be gained by requiring disclosure of the monetary value of that staff time.

In retrospect, the staff’s expectations take on special significance. First, MHPC’s written and oral
testimony to the Commission that it “has not solicited or received any contributions to influence
the outcome of a referendum campaign’ has since been shown to be demonstrably false. Second,
the staff’s acknowledgement “that the MHPC is spending a significant amount of staff time on
TABOR” seems at odds with this self-disclosure that claims only 8% of its staff time was
devoted to such efforts.

MHPC’s 1056B filing demonstrates the inadequacy of taking the organization at its word in the
wake of the material false statements already made in testimony to the Commuission. It is
appropriate that a full, formal investigation should be conducted to ascertain “true, correct and
complete” information on MHPC’s TABOR activities.

-END-

* Based on Marian McCue’s 10/26/06 report published in The Forecaster and MHPC’s 2005 Form 990.
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Subject: For Your Information - MHPC Fundraising Letter

Date: Thu, 21 Dec 2006 15:59:43 -0500

X-MS-Has-Attach: yes

X-MS-TNEF-Correlator:

Thread-Topic: For Your information - MHPC Fundraising Letter
Thread-Index: Aca2culemvOwfnAMQASTEFjeCzwJxusSeCwAAeWMDA=
From: "Wayne, Jonathan" <Jonathan.Wayne@maine.gov>

To: <DibS@aol.com>

Cc: "John Branson" <jbranson@bransonlawoffice.com>,

"John Branson" <jbranson@bransonlawoffice.com>,

"Carl Lindemann" <carl@cyberscene.com>,

<jcrasnick@democracymaine.org>,

<mecep@mecep.org>,

"Lavin, Paul" <Paul.Lavin@maine.gov>,

"Gardiner, Phyllis” <Phylliis.Gardiner@maine.gov>
X-OriginalArrivalTime: 21 Dec 2006 20:59:44.0313 (UTC) FILETIME=[FOE7A290: 01072542]
X-Nonspam: Whitelist
X-NAS-Language: English
X-NAS-Bayes: #0: 0; #1: 1
X-NAS-Classification: 0
X-NAS-MessagelD: 12 -

X-NAS-Validation: {05CC28F7-969D-4640- 8988—33821AA1 8D71}

From: Kit 'St-John [mailto:mecep@mecep.org]
Sent: Thursday, December 21, 2006 2:40 PM
To: Lavin, Paul; Wayne, Jonathan

Subject: RE: Give a Gift to MHPC Today

Dear Paul and Jonathan,

At yesterday's hearing Dan Billings offered a copy of & MECEP soiicitation that exp licitly asked for support of
our work against TABOR. (1 naturally don't know exactly what he was referring to, since he did not provide me
with a copy of the letter he offerad, but | attach a copy of the only orie we sent of this nature.} We have tracked
and reported the contributions we received as a result of that mailing on our 10568 reports. | attach our intemnal
spreadsheet which backs up our 1056B. Dan Billings' summary appeared to have different numbers than we
reporiad.

. In furtherance of our interest that there be a set of clear standards applied fo aif engaged in the effort to pass
or defeat a ballot initiative, we submit the following email (below) | received from Bili Becker in August soliciting

from us support in which five out of ten paragraphs describe their "top priority” to "help us educate Maine
people about the opportunity that could be found through a reasonable and effective measure,”

foIEowmg their description of TABOR.

i would expect that MHPC should likewise track and report on contributions they received as a result of this
maifing. | wonder how many other mailings or emailings they sent out, since they testified that they had not
solicited at all specifically regarding their work on TABOR. The words of this email as an example certainly would
he the sort of wording that we have assumed required reporting of resulting contributions. We lock forward to
further guidance from the Commission regarding what constitutes contributions "for the purpose of .. influencing”
5 baliot initiative. If the Commission were persuaded that there was some meaningful distinction that would
require reporting of contributions resuiting from our lelter and not those resulting from theirs, we naturally would
iike to be informead of what that distinction is.

Thanks for your ongoing attention to these issues. Best wishes, Kit
Christopher St.John
Executive Director

Printed for Carl Lindemann <carl@cyberscene.com> 37572007
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Maine Center for Economic Policy

124 Sewsall St.

PO Box 437

Augustia ME 04332

207 622-7381, fax 622-0239, cell 441-2694
Wi mecen.org

1984-2006 Celebrating twelve years of advancing policy solutions for shared prosperity.

From: whecker@mainepolicy.org [mailto:wbecker@mainepolicy.org]
Sent: Wednesday, August 02, 2006 3:33 PM

To: Kit St John

Subject: Give a Gift to MHPC Today

%ﬁ'ﬁﬁwﬁw o

sff}'THE MAINE HERITAGE POLIDY SENTEF{

August 2, 2006 -

Dear Friend,

What an exciting and busy time for our State. 2006 promises to be an important transitional year for -
the state’s economy, and The Maine Heritage Policy Center (MHPC} is working every day throughout
the summer to ensure fuiure economic hope and opportunity for ali Maine people.

For nearly four years, MHPC has been able to provide research and analysis on fiscal, health care, and
education issues - thanks to the support of so many Maine people.

Your ongoing support has been tremendously beneficial, and is needed today more than ever as we
move forward. Will vou please consider a gift to our Summer Annual Fund Drive today?

This year, the Taxpayer Bill of Rights is obviously one of our top priorities. MHPC wrote the language
for this bill nearly two-years ago, and we have spent the last 18 months informing Maine people about
the need for such a responsible and effective measure.

The Taxpayer Bill of Rights:

« Establishes annual growth targets for state and local government spending, tied to the growth in
the economy

« Allows for majority voter approval for exceeding those growth targets

e Allows for majority voter approval for most tax or fee increases

+ Encourages government to fower tax rates in order to match tax revenue with government
spending '

« Rebates money to taxpayers if government revenue exceeds voter-approved spending

« Creates budget stabilization funds at both the state and local level

Printed for Carl Lindemann <carl@cyberscene.com> 3/5/2007
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The Taxpayer Bill of Rights is a reasonable and effective way for Maine to begin repairing its Ia-gging
economy. It paves the way for lower taxes and a more favorable business climate, attracting new jobs,
strengthening the economy and increasing incomes.

The net result will be to expand the economic pie - securing existing jobs, while keeping young people,
families, and retirees in Maine. It will also create an environment where fewer peopte will need to rely
on-government assistance programs, thus relieving at least some of the pressure on state and local
government, It is, in short, smart growth for our public and private sectors.

Now more than ever, your support is needed to help us educate Maine people about the opportunity
that could be found through a reasonable and effective measure. Unfortunately, there are those who
are actively misleading the public and distorting the facts.

However, thanks fo your support and generosity, we will continue to provide truthful and credible
analysis, information, and commentary about Maine's competitive position and how we can improve it.
It's great when the facts are on our side!

Please consider a gift today to support the important work of The Maine Heritage Policy Center.

You can give a gift in support of MHPC today by clicking here to make a secure donation cnline through
our website.

Or, mail your contribution to; The Maine Heritage Policy Center; P.O. Box 7829; Portland, Maine
04112,

Thank you. We are truly grateful for your consideration and for your ongoing support.

Sincerely,

er—————

S .- :
Biit Becker

President & CEQ
The Maine Heritage Policy Center

2} 06 TABOR revenue.xis

| TABOR ask.doc

Printed for Carl Lindemann <carl@cyberscene.com> 3/5/2007



advancing the nonprofit sector

maine association of nonprofits

Federal Lobbying Rules and Regulations for
501(c)(3) Organizations

Part of a series of MANP documents created to enhance understanding of the rules and
regulations governing Maine's nonprofit organizations.

Purpose

e To provide a summary of the federal laws that define and regulate nonprofit advocacy
efforts .

+ To explain prohibited electioneering aciivities
To encourage\ nonprofits to legally and effectively advocate for their missions

Lobbying

With the 1976 Lobby Law and the IRS Regulations set forth in 1990, Congress made it clear that
influencing legislation is an appropriate and tegitimate activity for charitable o_rganizations.

Your organization must choose one of two standards by which your compliance with the Internal
Revenue Code will be meéasured. These standards apply to lobbying activities with federal
officials. You should also consult your state’s laws.

Standard One - Insubstantial Part Test

Organizations that choose not to file Section 501 {h) of the IRS Code are still subject to the IRS
guidelines set forth in 1934. Known as the “insubstantial part test,” these guidelines require
that “no substantial part of a charity’s activities consist of carrying on propaganda or otherwise
attempting to influence legislation.” “Substantial” has never been fully defined. However, the
courts have made clear that the definition of lobbying under the “insubstantial part test” is not
only related to an expenditure of money. For example, activities conducted by volunteers to
influence legislation must be considered lobbying.

Standard Two - Expenditure Test

Those charitable organizations that choose the Section 501(h) election must apply the
“expenditure test.” Under this standard, lobbying only occurs when there is an expenditure of
money. It sets forth specific dollar limits, calculated as a percentage of a charity’s total exempt
purpose expenditures.

These limits are:
' s 20% of the first $500,000 of exempt purpose expenditures, plus
e 15% of the next $500,000 of exempi purpose expenditures, plus
e 10% of the next $500,000 of exempt purpose expenditures, plus
« 5% of the remaining exempt purposes expenditures, up tc a total cap of $1 million.

The organization’s grassroots lobbying efforts (described in greater detail below} are limited to
25% of the organization’s total lobbying activities as calculated using the formuia above. Even if
the organization chooses to spend very little on direct lobbying efforts, it may still spend up to
25% of the total limit under the law on grassroots lobbying.

565 Congress Street, Suite 301 ~ Portland, ME 04101
(207) 871-1885, FAX {207} 780-0346, manp@nonprofitmaine.org
www.nonprofitmaine.org
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Example:

A nonprofit with a $100,000 budget, that has chosen the 501(h} election, may spend'up to
$20,000 on direct and grassroots lobbying combined. Of this $20,000, no more than $5,000
can be spent on grassroots lobbying.

It should be noted - churches and their affiliates are not allowed to elect 501(h) status, aEthough
they may lobby under the “insubstantial parn test”.

Direct vs. Grassroots Lobbyving
Examples of Direct Ldbbying

» Communicating your organization’s views on a specific legislative proposal to a legislator, a
staff member, or any government employee who may help develop legislation

e Asking a legislator or related staff member to take action that would require legisiation

» Asking your organization’s members (those who contribute more than a nominal amount of
meoney or time) to lobby for a_particular bill

« Attempting to influence the opinion of the general public on referenda or ballot initiatives

Examples of Grassroots Lobbying '

» Urging the general public to express a particular view to their legislators about a specific
legislative proposal, including simply posting legislators’ contact information

» |dentifying legislators who are opposed to or undecided on a particular piece of legistation,
jdentifying the audience’s legislators, or naming the members on a committee that will vote
on a piece of legislation

Is it Advocacy or Lobbying?
The following examples are activities that are-NOT considered lobbying by the IRS:

e An effort to infiuence an administrative agency (such as, federal and state agencies and local
school and zoning boards) to change ifs policies, rules or regulations

¢ A general policy position (such as “government has a role in low-income housing”), given that
the position does not speak to specific legislation

= Testimony before a legislative committee when your organization has received a written
request from the committee to appear

« Nonpartisan analyses, which need not be neutral or objective, that present facts fully and
fairly, are widely available and do not include a call 1o action (such as, request the reader
contact their legislator)

Note: If these materials are used later in a lobbying effort, the cast of preparing these materials must be
counted as a lobbying expense.
e Responses to written requests for information or technical assistance from legisiators

s Discussion with government officials concerning legislation that directly impacts the
organizations {such as its existence, powers, duties, tax-exempt status, or right to receive
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tax-deductible contributions). However, calling for programs or policies in your organization’s
field (such as the environment or healthcare, etc.) is considered lobbying.

501 (h) Status Election

To elect 501(h) status, your organization will need to file a single page form: IRS Ferm 5768
“Election/Revocation of Election by an Eligible 501(c}3) Organization to Make Expenditures to
Influence Legislation”. It requires only the organization's name, address, and the first tax year
to which the election will apply.

Keep Track of Lobbying Activities

It is essential to keep track of your lobbying, whether you elect 501(h) status or not, in order to
calculate your total exempt purpose expenditures. Your bookkeeping system should include line
ftems for total lobbying expenses as well as grassroots expenses. Since a large portion of your
tobbying efforts will be staff oriented, your timesheets should have a method of tracking both
direct and grassroots lobbying efforts. - It is highly recommended that one employee be
designated as the authority on the organization’s lobbying efforts. A bookkeeping method is
necessary to track all postage, copying, faxing and printed materials used in association with any
tobbying efforts.

Sanctions for Viclation of 501(h} Standards

Under the 1976 Lobby Law, an organization that either exceeds their overall expenditure limit OR
the 25% grassroots-lobbying timit in any year will be assessed a 25% excise tax on its excess
lobbying expenses.

501(h) Election, Worry Free Lobbying

The 501(h) expenditure election provides significant benefits over the “insubstantial part test,;’
including:

¢ No limit on lobbying activities that do not require expenditures

e Clear definitions of various kinds of lobbying communications, which allows your organization
to more easily determine whether or not it is engaging in lobbying activities

¢ Higher lobbying limits and fewer items that count toward the exhaustion of those limits

* Your organization is less likely to lose its exemption status, since the IRS may only revoke
exempt status from electing organizations that exceed their lobbying limits by at least 50%
averaged over a 4-year period (a non-electing organization may lose its status for a single
year's excessive lobbying activities)

* No personal penalties assessed for individual organization managers whose organization
exceeds its lobbying expenditures limits
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Special Circumstances

Foundations

LJ

Under the 1976 Lobby Law, a foundation may make (without tax liability} a general-purpose
grant to a nonprofit that lobbies, whether or not the nonprofit chooses the 501(h) election;
however, a foundation cannot earmark funds for lobbying,

A private foundation may also make a grant to support a specific project that includes
lobbying, as long as the amount of the grant is less than the amount budgeted for the non-
lobbying portion of the project. The fact that another private foundation may have provided
grant funds to the same project need not be a consideration.

A foundation may not supply grant funds that support research in an area where that
foundation has a primary lobbying interest.

Grants by community foundations are subject to the same laws as grants by private
foundations. They may also make a grant that directly funds lobbying; however, it will have to
treat the grant as a lobbying expenditure of its own, with the same system of limits that
apply to 501(c)(3) organizations. '

Federal Grants

Nonprofits that receive federal grants, contracts or cooperative agreements cannot use any
portion of their federal funds to fobby. The Office of Management and Budget (OMB) Circular
A-122 issues cost principals covering most nonprofits on the prohibition of Eobbylng with
federal grants. (For more info please go to ‘
nttp:/ /s www.whitehouse.gov/omb/ circul ars/a122/8122. himl)

Often it is unavoidable for organizations that contract with the federal government to use
federal funds to lohby at the local level; therefore it is not prohibited.

Grantees are subject to audits to verify that grant funds have not been used either directly or
indirectly for any unallowable expenses.

The following activities are not considered lobbying activities (according to the OMB Circular
A-122):
o Providing technical and factual information in response to a documented request.
o Lobbying at the state level in order to directly reduce the costs or avoid material
impairment of the organization’s authority to perform the grant, contract or

agreement. However, lobbying for the purposes of improving performance is not
exempt.

o Anything specifically authorized by statute to be undertaken with funds from the grant,
contract or agreement,

Using the Internet

This is an area of increasing scrutiny. The IRS is interested and involved in the issues
surrounding lobbying and charitable giving using the Internet, listservs and websites. Please
review our document titled “Using the Internet For Lobbying™. It is available on our website at
httpy/ /S www. nonprofiimaine. grg/ agvocacy.asp.
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Activities Surrounding Elections

Your organization can do nothing to influence a federal, state or local election; it is cause for
losing your tax-exempt status!

The following activities are acceptable surrdunding elections:
Voter Education and Registration

e Your organization may participate in voter education and registration activities provided that
your activities are nonpartisan. .

e Your organization cannot endorse any candidate or support them (for example, by letting
them use your office space). '

e A nonprofit may sell, trade or rent its member list to candidates as long as the organization
is paid fair vatue for its use. '

« |f your organization registers voters, you cannot ask them for whom they plan to vote.

s When conducting voter education, you cannot target a particular population group that may
affect the outcome of the election. However, it is acceptable to focus on certain blocks of
the community, such as minofity groups, students, recent immigrants, etc., as tong as the
targeted groups are defined in terms of historical deprivation or discrimination, or as those
groups who broadly share specific problems orhave & community of interests.

Candidate Forums and Appearances

s Your organization may organize candidate forums, yet all candidates must be treated fairly
and impartially and the forum must address a broad range of issues. It can focus on one
general topic, such as economic policy, but not on one specific issue, such as the minimum
wage. It must have a nonpartisan person as the moderator. '

+ Candidate visits to your organization’s events are risky. Candidates can appear at your
organization’s event, as long as they do so in a non-candidate capacity (for example, as an
elected official). There can be no reference to their candidacy.

Publishing Voting Records

s You may communicate how legislators actually vote on issues of concern to your
organization. -

e You must avoid the appearance of endorsing or opposing candidates based on their votes.
Publishing voting records, in the midst of an election campaign, could cross the line into
“electioneering”, especially if your organization does not regularly publish voting records.

Candidate Questionnaires and Public Opinion Polls

e Your organization may inform candidates of your position on particular issues and urge them
to pledge their support on record. Candidates may distribute their responses, but your
organization cannot. - This also holds true for statements made by the candidate to the
media. Your organization can distribute such statements folfowing the election.
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e The key 10 protecting your crganization is to question all candidates, frame questions without
a bias and cover a wide range of issues. You can include their responses in “voter's
guides”, as long as there is no evaluation of their responses.

s A public opinion poli can be an effective too! t¢ convince candidates and elected officials to
take your organization’s issues seriously. Since the poll uses scientific techniques and
questions do not directly or indirectly concern the records/positions of particular
candidates/parties, your organization can do this during an election cycle. You should not
release polls to the press during an election (especially if you do not have a history of
conducting polls). If it appears that your organization is trying to influence the public on
issues central to the campaign, your nonprofit status could be at stake.

Lobbyving as a 501(c}{4)

if your organization plans to do a substantial amount of lobbying, consider establishing a
501(c)(4) organization. Under IRS rules, a 501(c){4} organization may use dues and
contributions for independent political spending, which must be reported to the Federal Elections
Commission. However, 501(c)(4) organizations cannot make campaign contributions to federal
candidates and they cannot receive union or business money..

Organizations that are tax-exempt under section 501(c)(4) do not have limitations on lobbying on
behalf of their exempt purpose. Charitable contributions to 501{c)(4) organizations are not tax
exempt. According to a 1983 U.S. Supreme Court decision, the first amendment requires that a
501(c)(3) organization be permitted to lobby indirectly through a 501{c}{4). However, the
501(c)(4) organization must be run as a separate legal entity and must pay all its costs with
nondeductible funds. The IRS monitors this very closely! Again, it is very important to keep clear
records. .

Political Action Committees

Organizations that are tax-exempt under 501(c)(3} of the Internal Revenue Code are not
permitted to establish political action committees. There is nothing in the taw to prohibit
501(c}4) organizations from setting up Political Action Committees (PAC). These entities are
permitted to raise and disburse money in a federal election campaign.
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STATE OF MAINE
COMMISSION ON GOVERNMENTAL ETHICS
AND ELECTION PRACTICES
135 STATE HTOUSE STATION
AUGUSTA, MATHE
04333-0135

To:  Commission Members and Counsel
From: Jonathan Wayne, Executive Director
Date: March 1, 2007

Re:  Complaint against Democracy Maine

In 2006, Democracy Maine filed two financial reports under 21-AMR.S.A. §1056-B
stating that the crganization had received contributions, and made expenditures totaling

| $58,689.14, to oppose the Taxpayers Bill of Rights (TABOR) citizen initiative. Political
consultant Roy Lenardson has filed a request that tﬁe Commission consider whether the
organization should have, instead, registered and filed financia} reports as a political

action committee (PAC).

The Commission staff is preparing its meeting materials in an abbreviated manner
because tomorraw’s snow storm could interrupt state government and timely operations
of the U.S. Post Office. Rather than a full memo with recommendations, we offer these

preliminary thoughts.

Good Faith of Democraey Maine in Filing §1036-B Reports
Jonathan Crasnick is the Executive Ditector of Democracy Maine. As he explains in his
February 6 response on behalf of Democracy Maine, he indeed consulted with

PAC/Party/Lobbyist Registrar Martha Demeritt about how to report financial activity in

OFFICE LOCATED AT: 241 3TATE STREET, AUGUSTA, MAINE
WEBSITE: Www MAINE.GOV/ETHICS

PHONE: (207)287-4179 FAX: (207) 287-6775
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opposition to TABOR. Martha advised him that the organization should disclose its
financial activities through §1056-B reports. We believe Mr. Crasnick was opetating in
good faith. Evenif you determine that Democracy Maine was in error by not filing as a
PAC, the staff prelimmarily recommends that no civil penalty shoutd be assessed because |

the organization’s director sought out advice from the Commission staff in advance.

Dernocracy Maine does not appear o be 2 PAC

We recommend that the question of whether Democracy Maine is a PAC be analyzed
undet Paragraphs (3) and (4) of 21 -A MURS.A. §1052(A)(5)(A). Both of these
paragraphs require that — to qualify as 2 PAC — an organization must have as its “major
purpose” advocating the passage or defeat of a ballot question. -

5. Political action committee. The term "political action comimittee:"
- A, Inclades:

(1) Any separate or segregated fund established by any corporation, _
membership organization, cooperative of labor organization whose purpose is
to influence the outcome of an election, including a candidate of question;

(2) Any person who serves asa funding and transfer mechanisi and spends
money to initiate, advance, promots, defeat or influence in any way a
candidate, campaign, political party, referendum or initiated petition in this
State;

(3) Any organization, including any corporation or association, that has as its
major purpose advocating the passage or defeat of a batlot question and that
makes expenditures other than by coptribution to a political action comruitice,
for the purpose of the initiation, promotion or defeat of any question; and

(4) Any organization, including any corporation or association, that has as its
major purposc advocating the passage or defeat of a bailot question and that
solicits funds from members or nonmermbers and spends more than $1,500 in
a calendar year to injtiate, advance, promote, defeat or influence n any way a
candidate, campaign, political party, referendum or initiated petition,
including the collection of signatures for a direct jnitiative, in this State; and

B3/23
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Based on the information provided to date, the Cominission staff is ir_n:lim:d to conclude
that Democracy Maine does pot have 2s its major purpose advocating the defeat of
TABOR. Although press releases and statements to the media alone may not provide a
full picture of an organization’s activitics, the materials provided do not appear to suggest
that apposing TABOR was Dernocracy Maine’s majot purpose. Also rel:vant is the
timing of the founding of the organization in May 2003. While opposing TABOR. may
have been a significant project for Mr. Crasrick in 2006, the Commission staff is not

ready to conclude that opposing TABOR was the major purpose of the organization.

Completeness of §1056-B Reporting

The staff wishes to raise for your consideration another i_ssﬁe_: whether Democracy
Maine’s §1056—]§ teporting of contributions is complete. In its two §1056-B reports, the
organization repotted total expenditures of $58,689.14, but its contributions totaled only
$1,705.00. Mr. Crasnick responds that the balance “came from Democracy Maine™s

funds for general activities.”

In the recent aﬁentibn over the sufficiency of §1056-B reporting, some have raised the
general concern that if a §1056-B filer claims that it used its general funds to support or
oppose a ballot question, there remains a possibility that the filer could be shielding the
original sotrce of those funds who provided them for the purpose of influencing an
election. Indced, this concern one of the central contentions of the complaipant against

the Maine Heritage Policy Center.

a4/23
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In the case of Democracy Maine, its website explaihs that it was founded by real estate
developer and businessman Robert C.S. Monks. Democracy Maine’s office is located at
Mr. Monk’s office on the fourth floor of City Center in Portland. Mr. Monks remains a
one of its three board members. Duﬁng the Commission’s consideration of the complaint
against the Maine Hcl'iﬁlge Policy Center, 1 was asked informally by the press why the
Commission was not considering why Mr. Mﬂnks was nﬁt included as a contributot on
Democracy Maine’s §1056-B reports, since - it was presumed — that Mr. Monks was the
sole funder of the organization. Tn 2004, Mr. Monks was the sole contributor to 2 PAC,
the Citizenship Fund, and he provided $29,000 to the organization, which was largely

spent in six highly contested State Senate races.'

In order to pe;fomn the Cannnissinn’é statitory duty to verify that §1056-B reporting is

- complete, yon may conclude that the question is worth pursuimg even though it was oot -
included in Mr. Lenardson’s complaint and was first raised with me informally b:} the

_press based on inferences about Democracy Maine’s funders. Since Mr. Monks was part

of the organization’s board of ﬁirectors which officially voted in early September 2006 (o
oppose TABOR, it may be worth asking whethier he provided funds to the organization
knowing that they would be used to oppose TABOR. If that did oceour, he should be
listed a8 a contributor in Democracy Maine’s §1056-B reports. Please be mindful,
however, that Democracy Maine like any nonprofit organization is not generally requived

1o disclose its funders and may be reluctant to disclose this information.

""The PAC reported its first coniribution from Mr. Monks on November 1, 2004, which in retrospect seems
improbable beoanse that was one day before the November 2 general glection,
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FROM 3MAINE HERITAGE POLICY CENTER  FAX NO. 12077734385 Jar. 22 2087 BSISERM Pl

829 ' . :
Portian, Mg 04112 Bl The Maine Heritage |
Phane: 207-321-2550 _ P ﬂliﬁy CEI’I’tEF

Fav:  207-773-4385

| oM O a1
ERNMENTAL =ty
BELECTON BRAC G s S ’
Ak LR TR M Y |

To: dohathan Wayne Frome:  Bifl Becker

Fax:  207-287-6775 Pages: 7
Phonet 207-287-6221 et 1222007
Ree  The Maing Herltage Policy Center ce:

Dear Janathan,

The requestad 1066-8 report Is atiached per your tetter of December 22, 2006, et
Rincaraly,
Bill Becker
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FREOM MAINE HEEI_TP{EE POLICY CENTER FAX NG, 2877734385 Jan. 22 Z@d? B5:1565PM P2

wen mafnapalicy.ong

PO. Box 7829
Pdriland, Malns 04112

JAN 7 7 2007

COMMISZION ON GOVERWMENTAL ETHICS
& ELECTION PRAGTICES-AUBUSTA, ME

'  Jemuary 22, 2007 Tel: 207,321 2650

Fme: 2077734385

Jonathan Wa:,mc Executive Director

Maine Commission on Governmental Ethics and Election Practmes
135 State House Station

Augusta, Maine (04333-0135

RE: Response to Final Agency Determination dated December 22, 2006

Dear Jonathan:

Ploase find attached the requested repart of The Maine Heritage Policy Cepter. The
tepart filed is under 21-A M.R.8.A. §1056-B as determined by the Maine Comumission on
Governmental Ethics and Election Practices af its mecting on December 20, 2006 and
ditected by your.letter of Decernber 22, 2006. '

This report ig bemg gent via facsimile as well as U. 5. Postal Service,

Sincerely,

Bill Bcckcr
President and Chief Exe.cuﬁve Dfﬁcc.r

Attachmeni; Report (5 pages)
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FROM tMRINE HERITAGE FOLICY CENTER FOX NO. 2@77r3d385 © Jam. 22 2887 BASI3EPM P3

STATE OF MAINE
COMMISSION ON GOVERNMENTAL ETHICSE AND ELECTION PRACTICES
Mall: 135 State House Statfon, Augnsta, Maine 04333-0135
Tel: (207876221 FAX: (QOT)2BT-6775  Websiter /www.amaine.gov/ethics

RERORTS OF ContRmTTIONS v pereoruas 1) - [ 1 1V ¢
BY PERSONS OTEER THAN . o
POLITICAL ACTION COMMITTEES 4l JAN 2 2 2007
- W : RESSION ON GUVERNMENTAL ETHICS
4 ELECTION PRACTIGES-AUGUSTA, ME

- {21-A MLR.S.A, § 105¢-R)
Any person who solicits and recejves contributions or makes expenditures, other thap by contribution to n political
action committee, agpregating in exvess of $1,500 for the purpose of initiating, promoting, dafea ting or infpencing
in any way a ballot guestion must file a report with the Commission,

NAME OF PERSON__ 7 A¢ /2@ e rctmse /o1 (entel
{(Person means an individual, commitiee, firm, papfnership, coypofation, resocintion, groep or organizniion,)

Mafling address /7 & ﬁa__}{ V82T '
City, #ip codo /ﬂ and - KE O fie

Tolephone number &22-« ﬁﬂf - gﬂﬁ Fax 20 /- 7734585 E-man %&ﬂﬂé}_&/‘!ﬁéﬁ[_@_
NAME OF TREASURER Z}Ld. “Beckee : Fres Zggc‘) . R
' {nr ather officer or employee autharizad to file this report, if person reporting it ether than an individual)

Muiling address : .@M&
City, zip cmfe '
Telephone number Fax E-mai)
The purpose for récniving contributions and making expenditores is (check one):
ty SUPPORT v~ or OPPOSE balfot guestion number (if keown) or tlm_baﬂnt fugstion regprding 7%-’_.
~7h Cl A
TYPE OF REPORT AND FILING PERIDD {check one)
Xype of report: Due date: Filing period:
( ) G~day pre-primary Tune 7, 2006 January 1, 2006 to fune 1, 2006
( } 42-day post-primary July 23, 2006 Jupe 2, 2006 to July J8; 2006
( ) 6-day pre-genernl November 1, 2006 July 19, 2006 to October 26, 2006
() 42-day post-general December 19, 2006 October 27, 2006 to December 12, 2006

S Othor speetyy: fok [ecandien 22 2008 Difsaradse lettesc.

{ ) Amendnient 1o}

1CERTIFY Tl}g T THE INFORMATION IN THIS REPORT IS TRUE, CORRECT AND COMPLETE. -
oy fz.z/ 202

Peraon’s/Anthorized Official’s signature Date
CGEEP Form 1056-8 (Rev, 5/06)
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FROM :MAINE HERITAGE POLICY CENTER FAX NO. 28777342385 Jan, 22 2887 83:06FM P4

: —727&//# N /p ‘ Page /ot |

Name of PERSON - {Schedale A anly)

SCAEDULE A
CASH CONTRIBUTIONS
Include cash contributions only. ‘Itemize contributions aggrepating in excess of $100 I this election from the same soarce.
Da not inclade in-kind contributions or laans on this schednle,

mﬁ; . Contribator’s iame, mailing nddress, zip code
RECEIVED - {Contributions fn excess of 5100) Amount

/‘Vdé 06| " Davio ﬂ.gﬁny , é‘?é?(&? 17/,3{ /)'éfﬂ.@ﬂwr 7P #;,,?5', i
/e ﬁ,g %éﬁ hE fbhin Sa, E}éx&wn?q{ Jalmith. HE % 2

Jefie
P23 | Tolniustein, lbihs ooty R s, 1E |07

Sy | At Fal Klenen 3 Th Hgh 1, Fncuilh, mjfyﬂf A

1. Total cash contributions this prye only ' ?75" &
Complete lines 2«4 on last page of Schedule A only:
2, Totel from siteched Schednle A pryes e g -

3. Aguregate of cash contritmtions of $100 or foss not itemized

4. Totn) eash comtributions this reporing pormd (ﬁi 4
(Add lines 1,2 .8 %) ‘f 25,7

CGEEP Fortt 1056-B (Rev. 5/06)
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FROM iMAINE HERITAGE POLICY CENTER  FAX NO, 12B77734385 Jan. 22 2007 B5:STPM PS
Name ni'%él%&ig{ﬁ_@‘/—% Lo h(%ccﬁ‘dgﬂ_i:é TfT;)"
SCHEDULE B
: EXPENDITURES
Enter nﬂpm'llﬁl res mmle sigregating in excess sTS108 in this clectlon. Do pot inelule in-hind expevditures oo this sclwduln
- Dt of Name nf Fayet or Croditor ' Amomnt
Expenditurs | . Porpose n:im ditre
. - - ; -
mﬁj SW% lime, f;//;ﬂt&'ffﬂb ({K.@esmad - (T&tgzi ',{ému?'ﬂ 140 HES, *31?:«:?0& 2
Nﬁ!:f-ﬁ?[vbd&].. 7
MAY — | STAR- Tivne Qﬂdt"ﬂ:f'@“#l)wbﬂigfmh;géﬁf‘n# T Solt Paery Zi 20, %
) el bey 22 HeEs, i
MEY - ShfFime. Hﬁmmir;{ 7avel~ . S‘mu: }ff’m? -HE S R
. [WavemBet -
ﬂ#g - ﬁwﬁ /v\%ﬁmbmvemem - T ot ‘[@lﬂ? 1Ry &
] .
e ~ W’fﬁnf f;?ﬂmm',w J‘\_%swc{- 8l ‘@c‘éwc, - 57 HS (Rag (0 B
venber o : | . -
7 ST T Alleater 6 Hidic el EVETE™ 2717 Becker? (%t
p R | ~ §5HAS,| '
WE SHF Thae. Pflocaten, /r Traiwd — S5l Bockese - 55%25 Log 4 42
\ABY rci,te/ R?ermémsrmeu?*- E&?ﬁd&’& JEEE A4
y /
/|
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3TATE OF MAINE
COMMISSION ON GOVERNMENTAL ETHICS
AND ELECTION PRACTICES :
135 STATE HOUSE STATION
AUGUSTA, MAINE
04335.0135

To:  Interested Persons

From: Jonathan Wayne, Execufive Director

Date: December 27, 2006

Re:  Advice from Commission Staff on §1056-B Reporting

In response to a request, the Ethics Commission staff is offering the advice below
regarding which financial activities are covered by 21-A M.R.S.A. §1056-B. This advice
is offered provisionally until more permanent guidande can be determined through formal
rulemaking or, possibly, a statutery amendment to §1056-B. 'If you believe you may
need 1o file an aménded §1056-B report as a result of this advice, please feel free to
telephone Martha Demeritt at 287-4179. Please keep in minid that the advice has been
drafted by the Commission staff, and has not been specifically approved by the
Commission members.

Contributions Covered by §1056-B

Section 10568 c-avcrs “contributions ... made for the purpose of initiating, promoting,
defeating, or influencing in any way a ballot question ....”" We propose that this would
include the following: :

= fimds which the coniributor specified were given in connection with a ballot
question (e, for the purpose of promoting or opposing a ballot question);

¢. funds previded in response to a solicitation which would lead the contributor to
believe that the funds would be used specifically for the purpose of promoting or
opposing a ballot question; and

« funds which can reasonably be determined to have been provided by the
contributor for the purpose of promoting or opposing 2 ballot question when
viewed in the context of the contribution and the recipient’s activities regarding a
ballot question.

Funds provided it response to a solicitation which would lead the contributor to believe
that the funds would be for an organization’s general activities would not be covered by
Section 1056-B. '

Expenditures Covered by §1056-B

Section 1056-B covers “expenditures made for the purpose of initiating, promoting,
defeating, or influencing in any way a hallot question ...." We propose that this would
include the following:

OFFICE LOCATED AT: 242 STATE STREET, ATIGUSTA, MAINE
WEBSITE: WWW.MAINE.GOV/ETHICS

PHONE: (207) 287-4179 FAX: (207) 287-5775
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expcndltmes for communications to voters for the purpose of prometing or
apposing a ballot question, including advertising on television, radio, and print
media; literature that is mailed or distributed by hand to voters; dutomated
telephone calls and scripted calls from live callers; signs, bumper stickers, and
other forms of outdeor advertising;

staff time promoting or opposing the ballot question at public or press events;
staff time canvassing {conducting door-to-door visits to) voters;

travel expenses paid to employees in connection with appearances at public or
press events;

staff time preparing presentations, testimony or press releases to promote or
oppose the ballot question;

research or techmical analysis including the writing of reports, where the
sponsoring organization knows or reasonably should know that the research will
be used (o promote or oppose the ballot question; and

expenditures to distribute research or technical analysis of a ballot question for the
purpose of encouraging voters to vote yes, or no, on the question.

- This list is not intendéd to be exhavstive and is similar to the types of expenditures
reported by political action committees to promote or defeat a ballot question.

Expenditures Not Covered by §1056-B

We propose that expenditures made merely to educate voters or others iz a peutral way
about a ballot question are not coversd by §1056-B:

Hosting a mecting at which advocates or membcers of the public are invited to
present their views on the ballot question, provided that the sponsors of the event
make reasonable efforts to ensure that the forum is balanced.

In 2006, for example, this would include the many community organizations
{rotary ¢lubs, public libraries, church groups) that hosted TABOR-related debates.

News stories, commentiary, or editorials concerning a ballot question distributed
through the facilities of a broadcasting station, newspaper, magazine, or other
periodical publication, wnless the facilities are owned or eontrolled by persons
otherwise engaged 1n other advocacy activities to promote: or oppose the ballot
guestior.

Research or analysis of a ballot question which is not conducted for the purpose
of initiating, promoting, or defeat:in.glthe ballot question.

This could include research that is conducted in a neutral fashion and is intended
to be communicated to opinion leaders, in academic settings, or to the public at
targe. When statewide ballot questions are pending, it is not unusual for
individuals with specialized skills {e.g., academics, attomneys, educational
mstitutions, pollsters) to be hired to undertake research or analysis concerning the
ballot question. If these activities are neutral and not made for the purpose of
promoting or defeating the question, they would not be covered by §1056-B.

19727



Lavin, Paul, 01:21 PM 3/1/2007, FW: Section 1056-B Report Guidance Page 1 of 1

Subject: FW; Section 1056-B Report Guidance

Date: Thu, 1 Mar 2007 13:21:05 -0500

X-MS-Has-Attach:

X-MS-TNEF-Correlator:

Thread-Topic: Section 1056-B Report Guidance

Thread-index: AcczKNWmy3dd2s9zQWGhVYPiXwhFaAAIVMkgCikModA=
From: "Lavin, Paul” <Paul Lavin@maine.gov>

To: "Carl Lindemann” <carl@cyberscene.com>

X-OriginalArrival Time: 01 Mar 2007 18:21:07.0512 (UTC) FILETIME=[615D8B80:01C75C2E]
X-Nonspam: None

X-NAS-Language: English

X-NAS-Bayes: #0: 0; #1: 1

X-NAS-Classification: 0

X-NAS-MessagelD: 100

X-NAS-Validation: {05CC28F7-969D-4640-898B-33B21AA18D7 1}

From: Lavin, Paul

Sent: Monday, January 08, 2007 12:35 PM

To: 'Dib9@aot.com’

Cc: Wayne, Jonathan; Demeritt, Martha ) U
Subject: RE: Section 1056-B Report Guidance : e

H} Dan 7

Our view is that the exception o zxpendlmre (21—A MRSA § 1012{% }{B)( 1}) applies to the costs
attributabie fo the station, newspaper, etc: that published the piece in guestion, not to the atithor,
unless the author is paid by the broadeaster or publisher. So the cost of staff time would be reportable
as would "staff time preparing presentations, testimony or press releases to. promote or oppose the
ballot question.” Please let me know if you have any questions about this interpretation. Thanks.

Paul

From: Dib9@aol.com [mailto:Dib%@aol.com]
Sent: Monday, January 08, 2007 8:28 AM

To: Lavin, Paul

Cc: Wayne, Jonathan; Demeritt, Martha
Subject: Re: Section 1056-B Report Guidance

| have a question about the guidelines. News stories, editorials, and commentaries are not expenditures. Does
that mean that staff time spent by an organization drafting a commentary does not need to be reported?

Dan

Printed for Carl Lindemann <carl@cyberscene.com> 3/5/2007
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March 30, 2007

Jonathan Wayne, Executive Director

State of Maine Commission on Governmental Ethics & Election Practices
135 State House Stafion

Angusta, Maine 04333-0135

RE: CarlLindemann’s March 5, 2007 Complaint

Dear Jonathan:

I am writing on behalf of the Maine Heritage Policy Center (“MHPC”J in response to
your request for a response to Carl Lindemann’s complaint dated March 5, 2007.

MHPC’s §1056(B) submission is complete and accurate. MHPC staff worked
diligently to apply the guidelines prepared by the Commission’s staff to MHPC’s activities.
When there was any question as to whether an expenditure should or should not be included
in thie §1056(B) filing, MIIPC erred on the side of including the expenditure in the report.

The arguments made by Mr. Lindemann in his March 5, 2007 complaint are
fundamentally the same as those he made in support of his earlier complaint against MHPC.
He has offered no evidence to support his claim that MHPC’s §1056(B) filing is incomplete.
His complaint is based on his allegations concerning the veracity of statements by
representatives of MHPC, his analysis of press releases, and his complaints about
Commissioners and Commission staff. The Cormmission has heard all these arguments
before. The arguments are not worthy of further consideration.

If the Commission decides that Mr. Lindemann’s theorics are worthy of consideration,
I request that any action comcerning Mr. Lindemann’s new complaint be deferred until the
court has completed its consideration Mr. Lindemann’s appeal of the Commission’s ruling on
his earlier complaint. If Mr. Lindemann’s appeal is successful, MHPC will likely be required
to make new submissions to the Commission and any questions about the completeness of
MHPC’s §1056(B) filing will be moot. :

(A1 AR 313
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Jonathan Wayne, Executive Director
March 30, 2007
Page 2

To date, MHPC has expended a great deal of time and resources responding to Mr.
Lindemann’s allegations. [t would be an unfair burden on MHPC to require the organization
to respond to Mr. Lindemann’s new complaint at the same time 1t is participating in the
court’s consideration of his appeal.

T request that the Commission first defermine whether this matter is worthy of
consideration. If the Commission is going to take up the matter now, I request guidance
regarding which of Mr. Lindemann’s many allegations it considers worthy of consideration

and additional time to respond in detail to those allegations. w :
%ﬁ

Darfiel 1. Billings
e-mail: dbillingsi)ewi.net

S Ll



Carl Lindemann
' P.O. Box 171
Portland, Maine 04112

Phone 207-774-1936
Email Carl@cyberscene.com

April 3, 2007

BY ELECTRONIC AND USPS MAITL

Jonathan Wayne, Executive Director

Maine Commission on Governmental Ethics & Election Practices
135 State House Station

Augusta, Mame 04333

Dear Executive Director Wayne:

If Maine Heritage Policy Center (MHPC) had concerns of the nature raised in Mr. Billings” letter
of March 30, it seems to me these should have brought to the Commission’s attention earlier, '
perhaps when you offered to discuss your proposed deadlines. Instead, MHPC apparently

accepted the deadline proposed by the Commission, and now requests what amountstoan . - -

extension to those deadlines. Also, please note that I was not copied on this document and only: : -

received it because you kindly forwarded it to me. Please inform Mr. Billings to copy me on - -.
such communications regarding this case in the future. L

Moreover, it should be noted that MHPC did not file a cross-appeal of the Commission’s ruling~ = = -
that it file a report under 21-A ML.R.S.A. § 1056-B. For this reason, it is disingenuous for MHPC . ».
to request a delay in consideration of my complaint on the ground that the Superior Court may . >

find that disclosures under Section 1056-B were not required. Furthermore at the time that
MHEPC filed its 1056-B report to the Commmission, I had already filed court petition for review of -
the Commission’s ruling. At that juncture, MHPC could have sought from the Commission a.
stay of the ruling requiring MHPC to make disclosures under Section 1056-B. In deciding not to
seek such a stay, and instead proceeding with its filing under 1056-B, MHPC arguably has
waived any right to delay the Commission’s discharge of its statutory responsibilities with regard
to that filing, including any complaints challenging the accuracy and/or completeness of said
filing.

Finally, whatever judgment is rendered as the result of the pending Petition for Review will, at a
minimuam, require MHPC to disclose information typically encompassed by Section 1056-B,
which imposes less comprehensive disclosure requirements than the statutes governing political
action committees. The public has been denied much substantive information about MHPC’s
actual involvement in the TABOR campaign for long enough. Also, should the courts properly
determine that MHPC operated as a PAC with regard to TABOR and compel additional
disclosures, such an outcome would not deprive the Comimission of the authority to impose
sanctions upon MHPC for making inaccurate representations in their 1056-B filing.

Additionally, I do wish to make a few brief observations responding to the many distorfions
contained in Mr. Billings’ letter. His inappropriate ad Aominem attacks and gross
misrepresentations of the sum and substance of my complaint show bad faith through and
through. I will respond to those at another time (see below). For now, it is worth noting that he



only mentions MHPC’s purported efforts to validate expenditures in the 1056-B filing. This
focus underscores my point that MHPC is greatly concerned about the IRS regulation that “no
substantial part of a charity’s activities consist of carrying on propaganda or otherwise
attempting to influence legislation.” Of course, as you consider how to respond to Mr. Billings’
request, you may prefer to evaluate the glaring inconsistencies in the reported contributions that
he omits any reference to whatsoever. Taken fogether, the real possibility emerges that MHPC
had accepted the deadlines to respond to these charges and then discovered it did not really have
any plausible response to make. In that light, you may judge that his request is merely a delaying
tactic and should be treated as such.

Given this likely possibility and to avoid the kind of administrative mnefficiencies and wasted
time which were generated last fall due solely to misrepresentations and/or omissions in the
imtial response to the Commission made by Mr. Billings, | would respectfully request that the
Commission require that any response now filed with the Commission on behalf of MHPC, io
the second complaint, be by sworn affidavit.

By way of example, the Commission can merely demand of Mr. Billings that the narrative
statements made in his March 30 letter be incorporated in such an affidavit. This will maximize-
administrative economy in the further processing of the pending complaint.

Once such a sworn statement is generated by the Respondent, 1 will generate a substantive

response to the aliegations therein.

Sincerely,

cc: D. Billings
P. Gardmer
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-Wayne, Jonathan

From: Carl Lindemann [carl@cyberscene.com]

Sent: Wednesday, May 09, 2007 2:03 AM

To: Wayne, Jonathan

Cc: Dib9@aol.com; Lavin, Paul; Gardiner, Phyllis
Subject: FOR INCLUSION IN: Packet for May 14th Meeting

Importance: High
Attachments: Becker give a yes on 1 - WGAN.mp3; Lindemann - add'l docs - MHPC 1056-B 5-9-07 pdf

Dear Jonathan,

It's been over a month since I sent what I thought I had been clear was a PRELIMINARY reply.to Mx: Billings. I am
sorry that, somehow, this was not adequately communicated. This is the first I've heard from you since, now with less
than a week till the scheduled session and on the eve of you issuing a memo based on this preliminary, incomplete
information.

As 1 had mdicated in my communication of April 3, T had expected to provide a substantive response to Mr. Billing's
allegations. Also, there is additional documentary evidence that is crucml for both the staff and Comnussmn s
consideration to put MHPC's 1056-B filing in an appropriate context. : '

I am on the road now and traveling through the day today (Wednesday} with limited phone and e-mail access but will
arrive back ih Portland tonight.- [ am scrambling, but I have attached some additional:documents that:are pertinent. I
hope I will be able to provide a fuller, detailed narrative on Thursday to tie these together and then to. address Mr.
Billing's allegations made in his 3-30-2007 written statement. ;

For the time being, let me offer this. In brief, MHPC's 1056-B filing has been understood, till now; in the context of
an organization that DID NOT expressly advocate for the ballot measure. As the following documents demonstrate,
that is no longer viable. Since MHPC engaged in expressed advocacy by promoting the campaign slogan for
taxpayerbillofrights.com, a broader range of its activities should be included in its 1056-B report than, one might
argue, would be necessary if it had not expressly advocated.

Please note especially that, counter to Mr. Billing's claims, this is not an attempt to cover the same ground addressed
earlier. These materials simply provide a more accurate framework for interpreting the subsequent 1056-B filing
made by MHPC on January 22, 2007 (not March 6 as stated in the agenda).

Please review the attached .PDF file. T should hope that, despite the late date, this will inform the staff report as well
as be included in the Commission packet. Here is a precis of its contents that, along with this e-mail, I request be
included in the packet sent to the Commissioners:

Pgs. 1-2: Ancillary e-mails between Paul Lavin and Dan Billings regarding the clarification of the staff gmdelines for
1056-B reporting. Mr. Billings has not (as yet) offered any explanation as to why public perception and the
Commission staff's experience of MHPC's high visibility m the TABOR campaign could result 1n such an apparent
underreport. However, it is reasonable to say that his constitutional concerns reflected in these e-mails point to a
possible explanation he might offer - since MHPC had purportedly NOT engaged in expressed advocacy, a portion of
its TABOR activities might not require reporting under 1056-B.

Pg. 3: The definition of "expressly advocate” from the Commission rules. See section 2-B:

The communications of campaign slogan(s) or individual word(s), which in context can have no other reasonable
meaning than to urge the election or defeat of one or more

clearly identified candidate(s), such as posters, bumper stickers, advertisements, etc. which say "Pick Berry," "Harris
in 2000," "Murphy/Stevens” or "Canavan!".

3/25/2008
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Pg. 4: Slide from MHPC's TABOR presentation. Note the "REASONABLE. EFFECTIVE" slogan. If you like, I can
also send along the full presentation should you or the Commissioners wish to view this slide in context.

Pgs 5-6: taxpayerbillofrights.com flyers/posters. Note the "REASONABLE. EFFECTIVE" campaign slogan. This
was also featured on all the yard signs instead of the typical "magic words" (Vote Yes on 1).

P. 7 transcript of Bill Becker/Dennis Bailer debate on WGAN-AM on 10-30-2006. Note Becker statement: "The
Taxpayer Bill of Rights is Reasonable and Effective”. Also, see attached sound clip to verify accuracy. This 1s also
available independently on the WGAN.com Web site.

'P. 8-9 transcript of Becker's Commission testimony of 10/31/06 where he provides an alternate account of above
debate denying any expressed advocacy.

ANCILLARY MATERIAL:

P.10 transcnpt of Becker testimony on 12-20-2006 discussing the opportumty for fundraising that the TABOR
campaign offered.

P. 11 MHPC press release of 9-15-2006 announcing hiring of Development Director. Ms. Noyes is not listed in
MHPC's 1056-B report. It is simply not credible that she did not invest any time whatsoever pursumg the fundra.lsmg
opportunities Becker mentions above. : : :

Pgs 12-23: MHPC’s IRS Form 1023 filing. This substantiates my previous statements over MHPC’s‘awareness of the
“insubstantial part test”, to maintain its public charity status. See esp. pg 22: “The organization’s activities and
products ‘will niot be, substanually directed toward the enactment of part1cu1ar leglslatlon ” See also page 15, item
#13: "Does or will the organization attempt to influence legislation?" : T

Again, it is regrettable that I did not have more advanced notice to provide a fully explication. I trust that-you'll
appreciate the importance of seeing MHPC's filing as that of an orgamzatlon engaged in expressed advocacy as well
as the identification of an MHPC staff member that likely engaged in fundraising activities for the organization's
TABOR efforts.

Sincerely,

-CL

At 03:38 PM 5/8/2007, Wayne, Jonathan wrote:

The Commission member's packet for the May 14th meeting will be completed tomomrow morning. Tt will be posted on the
internet by 12:00 noon. I will e-mail you a copy of the staff memo regarding Mr. Lindemann's second complaint.

Carl Lindemann

P.O.Box 171

Portland, ME 04112
http://www.cvberscene, com
(207) 774-1936

"Who seecks gold
digs much earth
and finds little"

-Heracleitus

3/25/2008
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Unknown

From: Dib8@aol.com

Sent:  Monday, January 08, 2007 11:40 AM
To: Lavin, Paul

Cc: Wayne, Jonathan; Demeritt, Martha
Subject: Re: Section 1056-8 Report Guidance

Thanks. That is what | figured would be your take,

Dan

5/8/2007
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Unknown

From: Dib9@aoi.com

Sent; Monday, January 08, 2007 12:22 PM
To: Lavin, Paul

Subject: Re: Section 1056-B Report Guidance

In a message dated 1/8/2007 12:46:15 P.M. Eastern Standard Time, Paul.Lavin@maine.gov writeé:

And can | interpret that to mean, "t figured that would be your {ake because it is so reasonable.” Or,
figured that would be vour take because you are the Enemy of Free Speech.”

Well, if you put the First Amendment aside and apply the overbroad and vague statute as written, your
interpretation is a good one.

)

5/8/2007
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SECTION 10.

Filing by Facsimile or Electronic Means. For purposes of this section, reports may
be filed by facsimile or by other electronic means acceptable to the Commission,
and such reports will be deemed filed when received by the Commission provided
that the original of the same report is received by the Commission within 5
calendar days thereafter.

REPORTS OF INDEPENDENT EXPENDITURES

General. Any person, party committee, political committee or political action
committee that makes an independent expenditure aggregating i excess of $100
per candidate in an election must file a report with the Commission according to
this section.

Definitions. For purposes of this section, the following phrases are defined as
foltows:

A “Clearly identified,” with respect to a candidate, has the same meaning as
in Title 21-A, chapter 13, subchapter IT.

B. "Expressly advocate” means any communication that uses phrases such as
"vote for the Governor," "reelect your Representative,” "support the
Democratic nominee," "cast your ballot for the Republican challenger for
Senate District 1," "Jones for House of Representatives," "Jean Smith in
2002," "vote Pro-Life" or "vote Pro-Choice™ accompanied by a listing of
clearly identified candidates described as Pro-Life or Pro-Choice, "vote
against Old Woody," "defeat" accompanied by a picture of one or more
candidate(s), "reject the incumbent,"” or commuriications of campaign
slogan(s) or individual word(s), which in context can have no other
reasonable meaning than to urge the clection or defeat of one or more
clearly identified candidate(s), such as posters, bumper stickers,
advertisements, etc. which say "Pick Berry," "Harris in 2000,"
"Murphy/Stevens" or "Canavan!".

C. "Independent expenditure” has the same meaning as n Title 21-A, section
1019-B. Any expenditure made by any person in cooperation, consultation
or concert with, or at the request or suggestion of, a candidate, a
candidate's political committee or their agents is considered to be a
contribution to that candidate and 1s not an independent expenditure.

Reporting Schedules. Independent expenditures must be reported to the
Commission in accordance with the following provisions:

A. Independent expenditures aggregating in excess of $100 per candidate per
“election but not in excess of $250 made by any person, party committee,
political committee or political action committee must be reported to the
Commission in accordance with the folowing reporting schedule, except
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WGAN-AM 10/30/2006 Close of Debate

Mike Violette: Dennts Bailey, Bill Becker — gentlemen, thanks. 1 think we
lived up to the expectation...

Dennis ﬁaﬂey: And—noon I.

MV: Thank you. You want to give a “Yes on 17 be‘fo‘re we go Bill?
Bill Becker: The Taxpayer Bill of Rights is re‘aso‘nablie and effective.
DB: He can’t say “yes”.

MV: Thank you fellas.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

PROCEEDINGS 53

JONATHAN WAYNE: So would you mind if I

HON.-KETTERER: Yeg, just let me see if
any Commission members have questions. No
further questions, okay jonathan go ahead.

JONATHAN WAYNE: I.wantéd to ask, how
can you be éo sure that you haven’t engaged
in express advocacy and I jﬁst wondered about
Mr. Lindemann’s example whenfMike Violette
turns to you and said,:give ﬁ$:aiyes cn you
know, one statement aﬁd=then?you %eplied -

sounds like vyou didn’t say me we're are a

‘tax-exempt organization and we are not really

urging you one way or thetqtgéf:gut here’'s
our analysis. |

MR. BECKER: I can tell you exactly what
I said because - |

JONATHAN WAYNE: (Interposing) Well just
in general you know, in the context of what
the spirit of the law is trying to do and
what people ﬁake away from your presentation
in the media, how can you be so sure vyou
haven’t expressly advocated in support of

TABOR.

Ubiqus/Nation-Wide Reporting & Convention Coverage
22 Cortlandt Street — Suite 802, New York, NY 10007
Phone: 212-227-7440 * 800-221-7242 * Fax: 212-227-7524
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MR. BECKER: Because I haven’t expressly
advocated. As a matter of fact what Dennis
Bailey said at the end of that interview
yesterday was, could Becker keep his — I said
specifically I said, Maine wvoters would be
wige to look at thisg issue I said, and if
they like the current status qub then they
should vote against it. If they think that
we need a new direction énd a new opportunity
then there is much about the-Taxpéﬁér1Bill of
Rights that they might want to.éﬁudy.

Dennis Bailey said then?gtééﬁf”iéft, he
gaid becéuse he can't SpecifiCallyisay vote
yes on one vote no on one, I voté ﬁogbn one
and he said that is right. Because I-can't
and I won't, I cannot put out étuff like that
and I would not put out stuff like that which
specifically says, here Dan Tabor wipes out
real tax relief vote no and that is express
advocacy. My organization has policy
restriction. Their organization is doing
political advocacy. There is a difference

between policy and politics.

Ubigus/Nation-Wide Reporting & Convention Coverage
22 Cortlandt Street — Suite 802, New York, NY 10007
Phone: 212-227-7440 * 800-221-7242 * Fax: 212-227-7524




Ethics Commission Testimony: 12-20-06; pgs 156-157
(emphasis added)

MR. BECKER: Yeah. Yeah I would, um... I would say
this. First of all that went to our members. It was not a
general-—it—we may have misstated when we said 1t’s a
general fund raising letter, a general fund raising letter to
our own members, uh, which I think clears—makes a
distinction in the law as opposed to sending itouttoa
broader direct mail list. Uh, second of all, uh, nowhere in
there, though we’re mentioning it, obviously, I mean,
. again, we were out there talking about 1t because we = ...
-thought it was a good 1dea then. We think it’s a good idea
now.  Um, a lot of our supporters, a fot of our members = -« -
| -',agreed with us and... what a better time to raise monev
-than when you’re, uh, in the—talking about it publicly.
- Obviously we are out there invited to many forums, many: *
~ speeches that we were giving and-—and-—and wanted to do - -
that. Uh, it’s not unique. Uh, I have in front of me a nice
letter from the Maine Center for Economic Policy, May
30™ 2006, uh, in which, uh, it’s more expressly advocating
a—a-a—uh, donation to support their efforts regarding the
Taxpayer Bill of Rights. They may have only sent that to
their members as well. Um, but again, organizations are
out there talking about. The difference 1s of course, we
weren’t expressly advocating our position. Even in that
letter.
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9/15/06: Heather Noyes Joins MHPC as Director of Development

PRESS RELEASE

iThe Maine Heritage Policy
Center

. FOR IMMEDIATE RELEASE CONTACT: JASON FORTIN
 SEPTEMBER 15, 200 (207) 321-2550

»-é.Heather Noyes Joins MHPC as Drrector of
:Development

X The addrtfon of Ms. Noyes positions the think fank for future gmwth

P RTLAND ME - The Maine Heritage Policy Center (MHPC) today announoed the
appomtment of Heather Noyes as Director of Development. Inher role, Ms. Noyes will

"coordmate alt of MHPC's ongoing developmient work, whife also managing special events.
 'Mi%. Noyes brings to MHPC ten years of outside sales and managermient experience from

. . her time with The Protocol School of Washington and C.B. Sullivan Company.

"t “The Maine Heritage Policy Center welcomes the skill set and experience that Heather brings
. to the organization,” said Bill Becker, president and CEO of The Maine Heritage Policy
Center. “MHPC is continualty working to educate the Maine media, business leaders, and
: policymakers about public palicy solutions that would lead to fiscal responsibility and a
. prosperous economy, We are confident that the addition of Heather will help MHPC secure
. the resources necessary to expand those efforts.”

Ms. Noyses resides in Falmouth with her husband Tom and daughter Althea.

The Maine Herifage Policy Center is a 501 (c¢) 3 nonprofit, nonpartisan research and

. educational organization based in Portland, Maine. The Center formulates and promoias
. free market, conservative public policies in the areas of economic growth, fiscal matters,

. healfh care, and education — providing solutions that will benefit alf the people of Maine.

. Contributfons to MHPC are tax deductible to the exfenf allowed by law.

Material from this document may be copied and distributed with proper citafion.
: ® 2006 The Maine Heritage Policy Center

P, 0. Box 7829
. Portland, ME 04112
* hitp/iwww.mainepolicy.org

. http://blog . mainepolicy.org

: Contacts:

Jason Fortin

- Maine Heritage Policy Center
1 207-321-2550
¢ jfortin@mainepolicy.org

THE MAINE HERITAGE POLICY GEN“{EF{

Register | Login

4/8/2007 3:13 PM
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-+ Deparinent of the Treasury - . . | "application will be open
fntermnl Revenue Service . . . - ’ . for public mspecnon

Read the instuctions for each Part Caréfui!y. )
A User Fee must be attached to this application

¥ e rexjuinend Infortiation Sri SppROpTIEtE COCUMEE STe ot subiiied slong with-For 8718 (Wil paysent of the
: appropriate user.fee), the application may be returned to you.
Complete the Procedural Checklist on page 8 of the instructions.
}denuf catmn of Apphcant
. 1= Fill name. nof aroanizatinn-las [ I — . - :mnlnunr Elamifinatinm numaher u:m\
1 orgenizeticn- (s shown-in oganizing document). 2 Empln
: e : , {if none. see page 3 of the Spe::lf’u: Instructions.)
The Maine Heritage Poiicy Gentar o . 22 i JubE250
1b c/o Name (if applicable}) - o -t 3 Name and telephona nurber of person
' : ' to be contacted if addmonai information
, . ) . Is needed ’
1¢ Address (number and street) - Room/Suite
P.0. Box 7829 - : ‘ : { 207 } 831-4674, Williarn Becker

SEATe B3t thaver  marcnh

8 Cliy, fown, of nost ﬁﬂ'(‘(‘ stateang FiF 1 4, 1i’ wois have a forcion sddines, 4 Monih the annual accouning petiod ands
see Specific lnstrucuons for _F’art I, page 3. : :

Ducember

o : § Date incorporated or formed
~ Porfland, ME 04112 . .- - ) ) Dacombar 20t 2007

Te Web stte address e . o J ‘18 (,heck here It 2ppiying undet section:
- ‘ S Y D“rmff') b[T5010 & [T50106) al50140)
7 iha the Urganizaucm pTEVIOUStY app}y for TECDQHIIIOTI Ol E'XEITI[JT.IUFI under ‘.rﬂS Code SECTIOI"! or under ary

other sectianofthe Ceda?: . . . . . . . ... . .« v . S % 4w e e .. - Yes ¥ No
: I "Yes.” attach an-e¥planaten. ‘ : - )
8 Isthe orgamzanc:n reqmred ta file Forrn 990 for Formm 980-EZJ? . . e e . EI N/A B Yes [ No
i "No,” altdch an expidnat;un (SEE page 3 of the Speuf c Instructions). ] o o
9 Hasthe or_ganlzatto_n fi Eegi Federal_ income tax returns or exempt organization information returns? . . [J Yes -k Ma

" IF "Ya5,” state tia fdrnt nusnbers, yesrs filed, and Internal Revenue office where fited”

10 Check the box for the type of organization. ATTACH A CONFORMED COPY OF THE CORRESPONDING ORGANIZING
DOCUMENTS TG THE APPLICATION BEFORE MAILING. (See Spec!ﬁc Instrustions for Part &, Lme 10, on paqe 3) See
also Pub. 557 for examples of organizational documents.)

a ¥ Corporation—Attach a copy of the Arttcles of !ncorparatmn {including amendments and restataments) showmg
-approvat by the appropriate state official: also inchide a copy of the bylaws. .

™ v . o o f e Fipeod P Ao e s —y L T BT J,
T 1.3 TSI Atiach a COpY of the Tust ingenilne o Aglt: TIEfa, muudﬂg &if BPPIOPNAte SIGIalifes ai O Oaies
e [ Respciation— Attach o eony of the Atticles. of Acconiation Constinsion, or athier eroating document, with. 2

declaration (see mstrucnons} or ather evidence the organization was formed by adoption Df the
" document by more. than one person also include a copy of the bylaws ’

If the {Jrgamzanon is a corporation or an unmcorpt)rated association that has not yet adopted bylaws, check here I B

seized t0 sign this application on hehalf of the above Ggarization and that | kava axemined this applicotion,
and to the best of my knms-dnp ® i tre, correct and complete,

! dectace under the r.e".:."txe:; of pe’]ur that { am
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N )nr!utfnrn the accomoanuing schedoles and aitacho
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Sign 20:4/& L. Nnowd 6—1 .4%_,& _Ronald Trowbridge, President |- 20O
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Form 1023 {Rev. Q-.E}Sl Paije 2

ing and Onersiionsl Infnrmation

‘Provide a detailed narrative description of all the activities of the organization—past, present, and plarvied. Do nol merely

_ refer iz o repest the janguage in ine organizational document. Ui gach activity separately in the order of imponantce
hased on the refative time and ather reseurces devoted to the activity. Indicate the percentage of time for each activity.
Each description shouwid include, as a minimum. the following: {a). & detalled deqcrintjnn of the activttv Including its purpose.
and how each acm\nty furthers your exempt purpose; {h) when the.activity was or will be initiated: and (c) where and by

whom the activity will be ccnducted

Spe A!!nchment#‘i'

2 What are or will be the organization’s so_urce"s of financiat support? List in order of size.

The Center will bé secking contributions from grant-making foundations, individuals and corporatfons with puhlic

pnﬁr:y intaracta aimilar tn the Inctitiste

‘Describe the organization’s fundraising program, both actuat and planned and expiain to what extent it has been put into
effect. Include details of fundraising activities such ds selective mailings, formation of furdraising committees, use of
volunteers or professional fundraisets, etc, Attach representative copies of solicitations for financial support.

See Attachment #2
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Page 3

Artivizies an "‘iﬁn;ﬁﬁﬁﬁm imnfmi.m fEnnt ummﬁ).

Bl ArTiuiT:
4 _ Give the following information about the crganization’s gnvermng body: .
‘.a Names, addresses, and tiles of officers, directors, trustees, ete. ' "1 b- Armuat compensation
| Disharet Jackeon Chairman of the Beard, 4::: Rurbank bans, Yarmouth 113 gAngg : 0'
RONGWm | TOWIHIOGE, I TESIUGH, 38 COIoNia LUTive, Wiiiniai, Ne WieLd 0
. @
$65,000
B T R sl LT Py ARy UF e WV Sl Y PP Sy NS P SO PPN RPY SURy o WP | N | e e .
T LSES eDTN LA LNIDT v ‘J’:‘.’lbl}!lb JCF Ve O teeriTi s U Ifl‘c: H TR LAY LY FTGOUTT LI Lt MILFEN. CHITLICTED .
_orbeingappointedbypublicoffciais? T I - )
I "Vou," name those persons and explain the basis of their se!ect:c:n or appeintment.
d Are any members of the organization’s governing body “disquslified persons” with respect to the
organization (mher than by reason of being a member of the governing body) or do-any of the members
Lo Alple Ba Frommuiter vnbordimanr b lon aadsibla W odle e e = 118 vy W K,‘.-..-. | oY Y PR P Emr
SGVE STt B LUEu s Ss Oh oLy ;-:_—nuuuu:.nq_n AL u\:quonu-ou P IUNDE ST S pman e WLt UonRs for
Part 1i, Line 4d, onpage3) e P I (Y No
If “Yes,” explain. ' : o
5 Does the organization control or is it controlted by any other omganization? _ . . . . . . . . . [dvYes & No
2 the r“rﬁ“ﬁml e i niifunnﬂf‘h of [oF SUeenasor i0) annthor u?n.-tﬁ o, OF Aoog ﬁ_ have A i_‘.‘t'_i(_\_i_’_i_al
7 retanonshlp with another orgamzat:on by reason of interfocking directorates oF o other factors? , . . . L] Yes Mo
i eliher of these questions Is answered "Yes,” uxpiam
& Does or wil the arganization directly or indirectly engage in any of the foflowing transactions with any
nalitical arnpnizatinn or othar axamot eraanizatinn lni-hnr than o l:ﬁ‘HnH'l\ nn-.:-nt-r:uhnn\- l:.\ arantc: :
pok o T oF other. oy rosn oraniy, qrants
{b} purchases or sales of assets; (c) rental of facnl:ties or equlpmenL (d) loans ar Ic:an guaranteeS'
{e) reimburserment arangements; {f performance of services. membership, or fundralsing soficitations;
or {g) sharing of faciliGes, equipment, mailing lists or other assets, or paid employees? . . . . _- . L[] Yes ¥l No
-lf "Yes,” explain fully and identify the other organizations involver. ’
7 s the organization financially accountable te any other organization? . . | C e ... O Yes B1 Mo

If "Yes,” axplain and identify the ather amanization. nchxle details concerning f-.rrmm!ah" ¢ or attach

" copies of reportq if any have been submltted
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nnst Information fContinoct)

TEME Actiuitlss and DRors =T
B What assets does the ﬂrganizatidn have that are used i the performance of its exempt function? {Do ot include praperty
producing investmem income]) i any assers ere non Tuily opevaiionel. expigin their swws, what additonal steps remain o
be completed ancl when such finat st.eps wiit be tagken. If nora, indicate "N/A." :
Bt fully oparational iy *ﬁimzsmg dependen! on heing grarrtszd 501((:)‘* exemplian status.
9 Wil the organization be the beneﬁceary o.F Laxﬁexemp! bond financing within the next 2 years?. Co [] Ves k4 Mo
10a Will any af the organization’s facilities or operations be managed by another organization or individual .
under a contractugl agreement?. . . . . . . . .. . ... oo o oo e .o U Yes Hl Mo
b Is the organization a party o any leases? . . . . ' L. . [ Yes M o
If either of these guestions is answered "Yes,” attach a copy Uf the coﬂtmcis and expla.n th relationship '
Detweert the appncant and the other pamies.
11 [s the organization a membership organization? . ., .. ... . . . . . . . . . . . . .. 3 Yes kA Mo
I "VYas " completa the iollowing: : '
a Describe the orgam?annns membership reqmrements and asttach a schedule of membership fees and
dues. :
b Describe the urgam:ratmn 's present and proposed efforts to attract members and attach a copy of any
T descriptive !nerarure or promoﬂonal material used for this purpose
© What benefits do for wif}). the. members receive in exchange for their payment of dues?
12a If the orgamzanon provrdes benefits, semces or producls, are the remplents requured or wil ] -
they he reruired; to pay for them? | . O wa [ Ves & ne
If "Yes.” explain how the charges are de[ermmed and attach a copy of the current fee scheduie :
"~ b Does or will the organizatior: limit its benefits, services, or products to specific individuals or - -~
© classes of individuals? | . e v e e v v e W O ma Yes B No
W Ves," sApiain Row ThE rociients, OF DERENCIBTIES B OF Wi GR selelilsd.
12 Daes or wilt the organlzatlon attempt to influence Ieglslatlon’r’ . .. N 1 - No
if “Yes,” exp!am Also, give an estimate of the percentage of the ofqa“'?at'on'a t‘"'&e *"d funds !Hnt it
devotes or plans fo devote to this activity.
14 'Does or will the orgamzanon intervene in any way in political campaigns, including the pubilcauon or

dlst_rl%;m[lgn(]f‘:tafﬂmﬂnﬁf____..,.....-.-.......---- DV“QEM'J
If "Yes.,” explain fully.
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1 Are yau filing Form 1023 within 15 months from the end of the’ month in which your organization was

cestedorformed? . . L L L Ll Lo Lo L EYes O Mo
EE NS e Tirar -3 arrks 2 Fanilraeams :
3 Juu GIIZWET TEs, f¥4) n-uv. PEEEOCTLE qu-c.:sumu A5 EES £ unwau T Ty

2 i one of tha excennon% 10 the 15- month fifing mumrement shown below applies, check me appropiate box and proceed

“to guestion 7.
Excepnon&—‘{ou are not raqulred to file an exemption anpficatlon within 15 months i the orgamzauon'

Isa church, %nterchurch orga_ﬂiza_tion of local units of a church, a c—onventicn or association of churches, or an

O a !
integrated auxiliary of a church. See Specific Instructions, Line 24, arrpage 4
iin Is not a private foundation and nornmally has gross receipts of not more than $5,000 in each tax year; or
L mmriue _— i Feoe
L \"D o WM”U‘HD\\‘ \I\Hﬂl MAMAWIT Y \,\JVT"\:U UJ a S‘JUL\P Ehﬁ\\‘P\\U\‘l

timely qubmuttpd a notice (‘nvPrmg the subordinate.

3 !E the organization does not meet any of the exceptions on ElnP 2 :-merc1 are you f!mg Form 1023 within
27 ronths. from the énd of the month in which the orgamzanon was created or formed? e o o . D Yes T Mo

f "Yes,” your nrgamzahnn qualifies under Regutation sectian ‘301 4100-2, for an automatic 12-month
extension of the 15-month fi filng requirement. Do not. answer quesmns 4 through 6.

If.“No," answer question 4.

4 If you answer "No” to'question 3, does the organization wish to request an extension of time to apply

urider the' “reaspnable action: and good faith” and the “no prejudiceto the interest of the government”

e s e b F T Tk ﬁ‘l Doy o')
FEJLRTERETNS O r\Qyu:uuun;r sacton 30750 v S

IFYes,” give the reasons for not i ifing this application within the 27-month pérlod descsthed i question 3.
Sae Specrﬁc iﬁstﬂjﬁmﬁs, Parf it, Line 4, belore compledrrg t‘rss rént. Do not answer quesnor‘s Jamd o

. "No.” 'mqwer questmns and &. .

5 IF you answer "No” ta question 4, your organization's qualification as a2 section 50%c)(3) organization can
be recognized only from the .date this application is filad. Therefore, do you want us to consider the
appiication as & request for recognition of exemption as a section 501(c)(3} orgarization from the date
the appiicatiorn is received and not refroaciively to the daie the organizaiion was created or formed? _ E1 Yes L] o

B I you answer "Yes” to question 5 above and wish to request recognition of section 501(c}(4) status for the period beginning
with the date the organlzation was Formed and erding with the date the Form 1023 dpplication was récelved {the efféctive

. date of the organization’s section 501{c)(3) status), check fere ¥ [ and attach a completad page T of Form T024 o this
dpphcatlon
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D’J‘Jingjis Tﬁﬁhnﬂr.ﬂ gﬁn!ixrpﬁmﬂ-rﬂﬁ F ki ID!'{,}
A ine N LN,

7

15 the orgamzatfon a privae l‘ounﬂanon?

O Yas (Answer question 8} -
R

[ e B3 avred roteaecsasned * v ur~Peart ¥
MITSY ST GUSSURHT o ETRa GLEEG O3 Hiburuletis,,
1 ‘! Ll -F .

After- answering question 8 on this ine, go to line 14 on.page 7.

i you answer "Yes” to quéstion 7, does the-trganization claim to be a private Dperatmg foundatlon’r‘
. D Yes (Cumplet& Szhedme E) :
f_f fiie

box below that most appropnately applies:

a [

-,THE GRGRN}ZFK‘E‘IGN 5 ROT A PRIVATE FOUNTIATION BECAUSE IT QUALIFIES:

As a church or a convention: or association of churches

© {CHURCHES MUST COMPLETE SCHEDULE A)

Sections 509(a){1)

and TTOHN DAY

I yau answer "No” to question 7, indicate the public: chartw dassf ication the orqamzauon is requesting bv checkmq the

" A% a school (MUST COMPLETE SCHEDULE B.)

Seciions 5331

and 170bXAE -

)

~3
aj

Ao n,hnc;\ifn\ AF 0 cannaratinnn hacnital Sunﬁr\b nrgan‘r-vaﬂnn AT
NS BANEDNN DF 2 CROEREIRTNG NRERIR sennca Qroanraian, or a2

medical research organization operated in conjunction with a

" hospital (T hese organizations, except for hospital service’

s OnghI::aﬁ(JﬂS MUST COMF’LEFE SCHEDULE C}

‘Sections 509(a}{(1}
and 170L)(){A

AS-' & governimertal unit -descrfbecj' it sgction 370K 1]

Sections 50'9l(.a)ﬁ_}-
and T7OMK ARV

m\
LW'EJV &l

-"_As heing opwated solely for the benefit of, or in connection with,

I Ty

T e O e of tha U\Bn\ 1u.ﬂ\.\\.u\':. holestotteryd \n a unuu})\l’ u, u, ﬂ, o |

" (MUST COMPLETE SCHEDULE [}

. Section 509{a)3)

£:J_

Az heing oianized and oparated excluasively for testing for public. ‘

et

* safety.

Section 509(a){4)

As being operated for the benefit of a college or university that is
owned or operated by a governmental unit.

Sactions 509{a)(1)
and 170} AN

As receiving a substantial part of its support in the form of
contributions from pubiicly supported omganizations, rom a
qovernmental unit, of from the general public.

Sections 509(aj(1)

and 170(0){1 HA) v}

]

As normialy receiving ol more than one-thid of #s support fom
gross investment income ‘and more than one-third of its support from
contiibutons, membership fees, and gross recelpts from activities

‘related to its exempt functions {subject to certain exceptions).

The organization is a publicly supported orgariization but s not sure
whether it mieets the public support test of h or i. The organization

Cwron b Hiea tha RS 0y Aoridia thn nronor cloccificatinn
WOLLD SRT IT0 ko D SRR L0 FOUED LIETRLICETNT.

Section 509(a)(2)

Sections 509{a)(1)
and T70R)(1HAMV)

or Sorting l‘ﬁG!:!f‘Jr

P IE o 1

Ty

) lr ]uu mmﬂw [ U’l’ tﬂ't-' wm:- o H’ﬂ'b’u’yfl’ I' llrl' I{'Ul.'.-':im"? 7, yU IU qﬂt‘-’b
14. if you checked box g in question 9, go to questions 11 and 12,
¥ you checked hox h. i, or j, in question 9, go to auestion 10.
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!j !'!E Toehinieal Qﬁ-hnnr&-mdb!‘g ve [ Coniinued)

16 I ¥ you checked bax h, 1, orj in question 8, has the orgam?atmn completed a tax year of at least § months'?
0 ves—indicare whetner you are requestmg -
- L1 A definitive ruling. (Answer questions 11 through 14) .

—r A Gavance rurng 1.-1:‘:5'&':':."? qu&.ﬁﬁﬂ'ﬁ:’i 1Y and T4 ang siiach 2, ; Foriis 87e-G t.wrrpn:u:u b ::ryuw;
b4 Mo—You must request an advance ruting hy completing and ‘gmng twa Forms 812—0 and auachmg them to the
Farm 1823,

11 if the Grganlntaon received any unusua! grants during any DF the tax years shown in Part IV-A, Statement of Revenue and
Expenses, attach a list for each year showing the name of the contributor: the date ang the amount of the grant; and a brief

_description of the nature of the (]Faﬂt

Mo vnusual grants received.

12 If you are requesting a definitive ruling under section 170b)(1{A)N) or {vi), check here & O and:

- & Enter-2% of fine 8, column {e}, Total, of Partv-A . . . . L 0 L L L LT . .
b Artach z list showlhg the name and amount contributed by eacht person {other than a govemmemal uHit o "publrcl;}
supponed” amgrningtion) whose tﬂ"ﬂ Gifts, g’an{s conributions, 10, WOrs more Wan the amount entored on line 322
above. :

12 ¥ your ore requesting 2. An;..—..mm rnl:ng rlnrlbr saction SOOI chock hore B ] 2nd:

‘a For each of the years included on- lines 15 2, and 9 of Part IV-A, attach a list showing the name of and amotiny, feceived
-from each “disqualified pe;scn {FD! a def nition of "disqualified person,” see Spe ¢ instructions, Part I}, Liﬁ'e' 4d, on
page 3.j
b For each of the years Includecl -oit fine 9.0f Part IV-A, attach a list showing the name of and amiourit recelved. from each
Dpayer {pther than a “disqualifisd pefson”) whose payments te the organization were mare than $5.000. For this purpose,
“payer” inciudes, but is not Isrmted 10, any organizafion described. in"sections 170{9,1(13(A)() through (i) and any :
govermmertal agency-or bureau

6 ldicaie § YOI DIGANZ A0S UE!‘H of um mnu‘u\lmg if 50, complets he w‘qum::-u sohediite. (Subni i1 Yes,”
only those schedules. that apply to. your drganjzétion. Do not submit blank scheduies.) Yes | No icnmplete
A PN e . : R . i " Schedule:
Isthe organtzationachuren? . . . . . L L . o o L . i et e e e e e .. A
- - - . ) . V
is the organizatfon, orsny partof it aschos!? . . . . . . . . . . . . . . o . . . B
‘ B ' . v
Is the organization, or any part of it, a hospital or medical research organization? . . . . | _ c
. . - p il V - . : . F’
Is the onganization a section 509(a){3) supporting organization? ., . . . . . . . . . .. . D
Is the organization a private operating foundation?. . . . . . . _ . . . . . . . . _ E
) . - ) . . - ‘ V‘ !
- s the organization, ar any part of it. a home for the aged or handicapped? . . . . . . | _ F
- . B . - . - N ,.‘ e + : - ‘ . *’
- is the orgarization, or any pant of it, a child care amganization?e. . . |, . . . . . . i . . G
=
Does the organization provide or administer any scholarship benefits, stdent 2id, o222 . . 0 L H
v

Has the crganization taken over, or will it take over, the faciiiies of a “for profit” insttutfon? . | . i-
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lm Fbﬂﬁ‘r‘iF-El ']:a‘:

Complete the ﬁr'arrcraf staternients for the currerit Year and for each of the 3 years fmmedmtely before it. If in extstence fess
.ann 5 J'E:‘d!}, LD}T!,))E;&.‘ IFJB btuzemernb 7L)T Ed{.!') ]ear n e)(lstenz..t‘ '!‘l m E:.S"L‘.?&T.a ‘!ES‘E L"!Ziﬂ | yaa., a;&u pﬂ}‘umn p’ﬂ"—a"&&a

budgets for the 2 years fo!!owmg the current year.

expenses {ine 13 minus Yine 23}

A Statamant of npwxm e andd Fynenses
Current
) _ ax year 3 prior 18X years of prn_pqsed budgat. for Z years
1 Gifts, grants, and -contributions oy 12702 ‘ G1-03 91-04 v -
recéived fnot-inciuding unusual |1 TSRS | @R ) ] @ {e) TOTAL
gants—see page 6 of the L= e 'L"Nu; = '
Iﬂ‘iﬂ'l.lC’thl’lS) I 2{1,&0!_!: 262,920 3_99,139
2 Membership feés received | _ 0 L 0
3 Gross investment income {see o " o
instructions for definttionf . _ .
4 Nel icome g oG GOT'S
unrelated business aclivities not n - ‘
inchided orf fine 3 . hd hd h
5 Tax revenues levied for and
either paid 1o or spent on behaf ! '
1} o! o
. of the organization . . . -
6 Value of services or faCll!tlES
fiirninan DY & Givaminental une
g tothe Drga'niiati(jn without cha_lrge

B g the velue of sensices E

D o ] 1 0 -
&J public without charge) .. . . . - . — - 9
’ T Other If’t.unreuu.n. uu..][xdum Ea-l?l ’ : 3 i
or lgss from' sale of capltai 0 nﬂ ) o D
assels) {Ei*:ﬁ(lh -\.hEde; . 4 e \ - _A A
=5 6 =0 - g :
Fotal (add fines 1 through 7 76,800 262,528 398,130
8 Gross receipts fom acmissions,
saies Of M THaliise OF SERCES,
ar furnishing of facifities.in any
.activity - that is nat an-unrelated
business within the. moaning of
section 513. Inchide related cost n a ‘nl
of salesoniine 22 . . . . . - h ~
W Total{add fines Band 9) . . 20,000 2629720 388,130
131 Gain or loss from sale of capital o
- gssets {altach schedulg)., . . o 0
12 Unusual gramts. . . . . . 0 e 0
13 Toitzl reverme iadd lnes 10
throught 12). . . . -. . . 20,008 262,920 398,130
118 Pundraising swoenges | L L . o 1g,000 16,000
15 Contributions, gifts, grants, and
sitmilat  amounts id {awach
B | !_nounﬁ; Daid  {anac 3 o al
schedale} . . . . . . .
1€ Dishursememnms o or for benefit
of iy {mitech suinduie) - g ﬂ_ o
w |17 Compensation of  officers,
a dirpctors, and rustees fEtach . .

E schedute) . . . . . . _ 5,4'!5_ 65,000 75,000
418 Other sataries and waqs‘s .. i 57,5v0 04,600
B1G Interest . . . - ¢ g ¢

20 Qccupancy frent, utslmes Etc}- 2 22 524 24 500
Z3  Depreciation and depletion . _ ¢ g 8
22 Other (attach schedute) . . . 1.879 124,625 185,630 .
22 “Totel axpances Bt Fhes 14 .
teough 22). . . . . . . 7,295 275,625 399,130
‘124 fxcess  of  revenuz  over. 3
(12,705} o
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1 Cash.--. e e e e e e e e e e e c e . 3 12,705
.2 Accounts receivable, nretr. e e 7. R e . 2 s
3 Inventories | e e - . L3 v
& Bands and noles receivobde {gitoch scheduie} ., . . . . .. .. - L= g
B Corporate stocks fattach schedula . . . 0 L L L L L L L L L L ... . L5 s
& Moroage !r:a_m {at.*g::h schadide} . 0 . L L L. . L . 8 i
T  Other investments {atiach schedule) D . - o . 7 4
8 Depreciable arvi depfetébfe‘assets fattach schedile) . . . . . . . L8 ¢
9 ‘land . . . . - ., e e e R - 8 -.B
_Other assets {at_ta'ci_f;_:r.’sct;\?dullé_) P P e e e . 10 0
R Total as 'ts‘{a_d.d lifes 1 thwough 10} . . .. L L. . L 12,785
i.iaixiiities |

1z . . . el K3

i3  gifis, ;éranzs; sio,pavable. . . . . .. . . ce e R e
14 - f\&ﬁtgage_sg and_notés p;yaifjie famach scheduie} . . ., . . . . . . . . . . _ L4 0
15 ﬁﬂwr !;ah*l't,b‘-‘ fantach schedwle . . 0 . O . o . . L .0 o . . .. - is ) ¢
16 Total liabilities (add fines 12 thoiugh 15) . S . 16' ¢

| Fund Balances or NetlAssets

17 Total fund balances er netassets . . . ... . . . . . . Coe e . . 12 12,705
i8 Totai :mmztﬁes and fund baiances or net assets {add uné 16 and fine 7] . .. [ i8 12,785
if there has been any substantial change in any aspect of the organization's financial activities sinCe the end df the Denad )
shnwn above, oheck the luu( Al ATTACH A (‘t:-?ahc-(‘ eXpianAions | _ I » it




3?2 @ [ Cbnsent,Fix-in_g Period of Limitation Upbn
o Assessment of Tax Under Section 4940 of the .

lnterna! Revenue Code

{Rev Sqatember 13498)

Bepartrhml of the Treasury l

- OMB No. 1545-0058

Te be used with
| Forin 1023, Subinit
in duplicate.

Intosnal Revenue Service {Ses instmctiohs_ on reverse side)

- UndE‘r'Sectloﬁ 6501( )(4) of the Internal Revenue Code and as part of a request filed with Form 1023 that the
-c»ngamzauon named below be treated as a pubhcly supported Urgamzatmn under secnon 170{b)(1}(A)(v1) or

FECUTH J'\):ﬁﬂ}\é_ H \_HJ\ 'n 1'9 ol EJU"i' U‘l 1\.‘.’- 'l\.!ﬂ'l \B ]J\?l ‘U\A,

" The Mains Heritage Policy Center

fExact legal norme oF o

fon a% Showe i Giganian g%"?v ’ |

istrict Director of

fntrrnal Do o o
HEROT Thoe, 1 OVWHRD, IR

P.O. Box 7829, Portiand. ME 64112 o : } and the Assistant

T
LRSS, FREL Sy o e,

E

Commissionar
{Empioyee Fians and
Exempt Organizations)

consent and agree that the period for assessing tax (imposed under section 4940 of the Code) for any of the 5
tax years in the advance ruling period will extend 8 years, 4 months, and 15 days beyond the end of the first tax

“However, if a notice of deﬁcuency in tax for any of these years is sent fo the organizatu:)n hefore thie period

nynires, the Hmo Fr-.r mnalding s ascosomont will-bho furthor nvlnnrlcxr! hu H-'n: s uw-:hnr nF r-C:auc the assaggmaont ic

prohab:tecf plus B0 days

End:ng date of first tax year _................ VB2
s (Momh day and vear)

Name of organization (as shown in orgamzmg docurnent)

Tho IIh"-lrm Haritage Policy f‘e‘ltor

1. Date

f‘ZO_—OS’

Officer. or trustee having auth-:mty to sign

Signature L Z;.L,,L{ .{__%?;J d-«'\ L;Q;,_g

"Type or print narme and title ’

Ronald Trowbridge, President

For IRS use '.on{y .

District Director or Assistant Commissioner (Employee Plans and Exempt Organizations})

Date

By b

For Paperwork Reduction Acl Notice, see page 7 of the Form 1023 Instructions.

Cat. Mo. 169060



- ATTACHMENT #1

IRS FORM 1023
~ Part 11, Question 1

ACTIVITIES AND OPERATIONAL INFORMATION

The Maine Heritage Policy Center witl engage iri broad educational activities subject to
the constraints of the regulations regarding 501{¢)3 exempt organizations, The Center
was formed to broaden the public policy debate in Maine by studying, researching and
-assembling materials and presenting an objective analysis to those interested in a wide
range of public policy issues, including the general public; and the Center’s activities, as
outlined in this 1023 application, are designed as such. The organization’s activities and"
products will not be. substantially directed toward the epactment of parhcular legquatlon '
as.defined by the courls and the Internal Revenue Code,

* The Maine Heritage Policy Center shall provide a forum for the exchange of ideas be'it*
through the wriilen word or by means of meetings and conferences. The Center shall
provide the gencral public with up-to-date research on important issues of the day and

e publish these findings in a variéty of formats for the benefit of demsmn makers, the

media, thc business commumty and the public at large.

Research results will generally be-published in such form as to be available to the
interested public. The Center will publish hard copies of its products that it will make
publicly available, will produce e-mail copies as appropriate, and will publish its products
on the Institute’s web site whenever possible. No research has been published to date.

Subject to the constraints of its tax-exempt status, the Center shall provide educational
maaterial to the public, with an over-all view to increasing its awareness regarding the
benefits of increased reliance upon the pnvate and nonproﬁt sectors for the delivery of -
public services.

The Center shall provide a resource bank of public policy experts available for legislative
or cxecutive committee testimony and shall be available to organize briefings for deeision
makers. The Center shall sirive to keep the relevant elements of the business and
nonprofit communities abreast of ali educatxonal and legisiative developments which may
anef t them. : :

The Center shall make all its sfudies available te all members of the Maine legislature
regardless of parly affiliation. 1n addition, the Center shall publish and/or disseminate the
_ following, on a regular basis:



"L A scrics of periodic, in-depth analyses of public policy issues. Each report
-+ shall be accompanied by an executive summary and, when appropriate, press
releases. Authorship shall generally be by outside contractors, who are
" experts in their various fields of study and/or experience. =~

A regularly issued newsletter mailed to all supporters of the Center and any/all |
other interested persons or organizations. This newsletter will be used forthe
purpose of informing the above-mentioned interested supporters/organizations
about developments at the Center and will be written primarily by Center
- staff, ' S

.

Additionally, the Center shall from time to time bring together local, state and national
opinion leaders and policy makers to discuss issues and ideas in various settings, which

may include, but not be limited to, the following: -

»  Issues conferences S
o Single-or multi-day conferences convening local, state and national leaders
to address specific issues,
s  Breakfast or luncheon seminars thronghout the state. _ :
' o These brief (one and one-half to three-hours in length) meetings might
~ feature lectures by national; tate or local experts it a given field; audience
participants might be Center supporters, donors, media, and policymakers;
these seminars might be combined with fundraising efforis.

Where abpropn' ate, text from visiting épe_aké:rs-’ rléc_mres shall be pﬁbh’éhed by the Center
- and distributed/disseminated in the manner of the Center’s other publications.

Subject matter for these various activities, broadly speaking, will include, byt not limited
to local, state and possibly national public policy issues focusing primarily on the
promation of free-market economic policy, reforming public-sector service delivery
systems, researching market-driven approaches to health care from, and developing ways
to overhaul public education. ' : o

~ Maine Heritage Policy Center -



STATE OF MAINE
COMMISSION ON GOVERNMENTAL ETHICS
AND ELECTION PRACTICES
135 STATE HOUSE STATION
AUGUSTA, MAINE
04333-0135

To:  Ethics Commussion Members
From: Jonathan Wayne, Executive Director
Date: May 9, 2007

Re:  Second Request for Investigation by Carl Lindemann

On March 5, 2007, Carl Lindemann filed with the Ethics Commission a secénd
request for an in-vestigation regarding the financial activities of the Mainé Heritage Policy
Center (MHPC) in support of the Taxpayer Bill of Rigilts (TABOR) cifizen initiative.
His first complaint, filed on October 19, 2006, alleged that the MHPC’s activifies in
support of TABOR qualified it as a political action committee (PAC) under Maine
Election Law. |

At its mee‘ting on December 20, 2006, the Commission determined that the
MHPC was not a PAC but was required to file a financial report of its contributions and
expenditures relating to TABOR under 21-A M.R.S.A. §1056-B. Mr. Lindemann has
appealed the determination to the Maine Superior Cqurt. On January 22, 2007, the
MHPC filed a §1056-B report showing four contributions totaling $975.00 and
$30,962.19 in expenditures. These were the same four éonﬁibutions that the MHPC
identified in a December 4, 2006 letter to the Commission as the only contributions it
received in 2006 that included a reference to TABOR on the contribution checks or in

correspondence that accompanied the checks.

OFFICE LOCATED AT: 242 STATE STREET, AUGUSTA, MAINE

WEBSITE: WWW.MAINE.GOV/ETHICS
PHONE: (207) 287-4179 FAX: (207) 287-6775



Carl Lindemaﬁn’s Second Request' f;jr an Investigatioln |

Mr. Lindemann’s second request for an mvestigation is attached for your
consideration.. His recjuest includes a number of contentions regarding Why the MI‘IPC;S
§1056-B report is not complete and accurate. For the purposes of this memo, ] have
summarized what [ regard as his two major arguments. First, he argues that the MHPC
senf fundraising letters in 2006 that heavily mentioned TABOR, so it is highly unlikely
that the MHPC received only four contributions to promote TABOR. Second, he argues
that the MHPC has under-reported the amount of staff time which the organization

. dedicated to supporting TABOR.

~ Response b'y the MHPC

~ Attorney Daniel Billings submitted a short response on behalf of the MHPC in a
letter dated March 30, 2007. He states that the MHPC’s §1056-B report is complete and
- accurate, and that the MHPC worked diligently to apply the gnidelines provided rby the
Commission staff. He argues that Mr. Lindernann’s points have been heard by the
Commission before, are not supported by new evidence, and so are not worthy of
consideration. He requests that if the Commuission decides to consider them, the matter
should be deferred until the Maine Superior Court has reachied a decision on Mr.
Lindemann’s first request for an investigation. Mr. Billings states that the MHPC has
spent a great deal of time and resources responding to Mr. Lindemann’s allegations and it
would be an unfair burden on the MHPC to r‘eciuire the organization to respond to Mr.
Lindemann’s new complaint at the same time it is participating in Mr. Lindemann’s

appeal in the Superior Court.



Reply by Carl Lindemann

In reply to Mr. Billings’ March 30 letter, Carl Lindemann asks the Commission to
consider his second request for an investigation. He argues that by not appealing the
Commission’s determination that the MHPC was required to file a §1056-B report, the
organization has waived its right to object to a request for an mvestigation. Also, he
points out that “whatever judgment is rendered as the result of the pending Petition for
Review will, at a minimum, require MHPC to disclose information typically
encompassed by Section 1056-B, which imposes less comprehensive disclosure

requirements than the statutes governing political action committees.”

Staff Reéommendation on Deferring the Second Complaint
At the outset on May 14", you may wish to consider the MHPC’s request to delay -
your consideration of Mr. Lindemann’s request until after the Maine Superior Court
makes a ruling. If you are concerned that the MHPC has under-reported, I do not quite .
understand the MHPC’s contention that you should defer your consideration until after
the Superior Court has reached a decision. Regardless whether the MHPC reports as a
PAC or as a §1056-B filer, it ts required to disclose the contributions it has received for
the purpose of supporting TABOR and the expenditures it made to support TABOR. T
will consult further with the Commission’s counsel prior to the May 14™ meeting, but at
this point I recommend taking the complainant’s view on this procedural question. On
the other hand, if you are comfortable with the MHPC’s §1056-B reporting, I recommend

voting on May 14™ to take no action on Mr. Lindemann’s second request.



Duty to Report Contributions under 21-A M.R.S.A. §1056-B

| On December 20, 2006, the Commission determined that the MHPC was required
| to file a report under 21-A M.R.S.A. §1056-B. This section was mserted in the PAC law
in 2000 to cover organizations that do not qualify as a PAC but which ratse or spend
more than $1,500 to influence a ballot question. Section 1056-B provides in full: |

Any person not defined as a political commuttee who solicits and receives
contributions or makes expenditures, other than by contribution to a
political action committee, aggregating in excess of $1.500 for the purpose
of initiating, promoting, defeating or influencing in any way a ballot
question must file a report with the commuission. In the case of a municipal
election, a copy of the same information must be filed with the clerk of
that municipality. [underlining added]

1. Filing requirements. A report required by this section must be filed
with the commisston according to a reporting schedule that the
commission shall establish that takes into consideration existing campaign
finance reporting schedule requirements in section 1059.

2. Content. A report must contain an itemized account of each
contribution received and expenditure made ageregating i excess of $100
in any election; the date of each contribution; the date and purpose of each
expenditure; and the name of each contributor, payee or creditor. Total
contributions or expenditures of less than $500 in any election need not be
itemized. The report must state whether the purpose for receiving
contributions and making expenditures is in support of or in opposition to
the ballot question. [underlining added]}

3. Forms. A report required by this section must be on a form prescribed
and prepared by the commission. A person filing this report may use
additional pages if necessary, but the pages must be the same size as the
pages of the form.
On December 27, 2006 the Commission staff distributed the attached memo in
response to a request for guidance from the MHPC about what activity to include in its
§1056-B report. The memo was also distributed to previous §1056-B filers to encourage

consistent reporting by all filers. With regard to reporting contributions, the staff offered

the following guidance:



Section 1056-B covers “contributions ... made for the purpose of initiating,
promoting, defeating, or influencing in any way a ballot question ....” We
propose that this would include the following:

e funds which the contributor specified were given in connection with a
ballot question (i.e., for the purpose of promoting or opposing a ballot
question);

o funds provided in response to a solicitation. which would lead the
contributor to believe that the funds would be used specifically for the
purpose of promoting or opposing a ballot question; and

¢ funds which can reasonably be determined to have been provided by
the contributor for the purpose of promoting or opposing a ballot

question when viewed in the context of the contribution and the
recipient’s activities regarding a ballot question.

Funds providéd in response to a solicitation which would lead the

contributor to believe that the funds would be for an organization’s general |

activities would not be covered by Section 1056-B.
This advice wés n(;t apbfoved by you in advance of its distribution, but the staff mailed it
dun'ng the week after the Christmas ho_liday in order to provide timely guidance to the
MHPC about how to complete its §1056-B report. At your March 9, 2007 meeting, you
approved including the bullet-point language within legislation intended to improve PAC
and §1056-B reporting. In his most recent request, Mr. Lindemann argues that the
MHPC has not complied with the second bullet point by failing to report “funds provided

in response to a solicitation which would lead the contributor to believe that the funds

would be used specifically for the purpose of promoting or opposing a ballot question.”

MHPC’s Reporting of Contributions to Influence TABOR
In its §1056-B report, the MHPC reported four contributions totaling $975.00. In
its December 4, 2006 letter to the Commission, the MHPC stated that it completed a

review of all of its 2006 contributions. It could find only these four contributions which



included a reference to TABOR either on the contribution check or in correspondence
accompanying the check.

Mr. Lindemann notes that the two 2006 MHPC fundraising letters received by ther
Commission cited ‘-[he MHPC’s work on TABOR at length. In particular, he argues that
two thirds of the text of the fundraising letter dated August 2, 2006 concerned the
MHPC’s efforts to promote TABOR. He argues that the MHPC’s §1056-B report should
include ali of the contributions recetved by the MHPC in response to the August 2, 2006

fundraising letter because they were all contributions made to influence TABOR.

Background on MHPC Fundraising Concerning TABOR

In his first presentation to the Commission on behalf of the MHPC; Dan
Billings stated orally to the Commission that the MHPC had not solicited funds in
support of TABOR. In his October 26, 2006 letter, Mr. Billings responded to the
1ssue more fully:

[The MHPC] has not solicited or received any contributions to influence

the outcome of a referendum campaign. ... While MHPC’s activities

may influence the referendum on the Maine Taxpayer Bill of Rights,

[MHPC] has not solicited or accepted contributions or made expenditures

for the purpose of initiating, promoting, defeating, or influencing in any

way the outcome of the referendum. MHPC’s purpose in speaking about

the Maine Taxpayer Bill of Rights is to further the Center’s mission to

analyze and promote conservative and free market public policy solutions

that will benefit the people of Maine. (underlining in original)

On November 27, 2006, Carl Lindemann submuatted to the Commission a check
dated November 1, 2006 to the MHPC which he had asked a friend of his, David Briney,
to make to the organization. In response the MHPC sent a thank you letter to Mr. Briney

dated November 6, 2006. The letter states: “We are very grateful for this donation, and



will use it to advance our mission of promoting The Taxpaver Bill Of Rights, a solution

that will benefit all people of Maine.” (underlining added.) Iinterpreted this letter as a
form letter sent to thank contributors who had made a donation for the purpose of
supporting TABOR. Because the existence of an apparenf form letter seemed at odds
with the statements by Mr. Billings in his October 26" Jetter, I requested more
information from the MHPC in the form of four questions numbered (1} - (4).

On December 4, 2006, Dan Billings responded m writing. In response to
Question (1) ( “Has the MPHC received any funds from any source specifically to
promote, initiate, or influence the TABOR initiative? "), Mr. Billings responded:

MIIPC has not received any funds from any sources specifically to
promote, initiate, or influence the TABOR initiative. All contributions
received are used to support the overall operations and general mission of
MHPC. No funds were specifically segregated or dedicated to activities
related to the Mame Taxpayers Bill of Rights. No activities undertaken by
MHPC related to the Maine Taxpayers Bill of Rights were contmgent
upon or the result of any funds received from any source.

As a result of this question, MHPC staff has reviewed all contributions
received by the Center this year. Four contributions, including the
contribution from Mr. Briney, were made along with correspondence or
- references on checks mentioning TABOR or MHPC’s work related to
TABOR. ...

In response to Question (2) (“Has the MPHC solicited any contributions or other funds in
connection with the TABOR initiative?”"), Mr. Billings stated:

No. However, MIIPC has mentioned its TABOR related work in its
general fundraising activities. For example, the enclosed fundraising
letter, marked as Exhibit A, mentions MHPC’s work related to TABOR.
It should be noted that though the letter is dated October 18™, it did not go
out until after November 7™ and no contributions were received as a result
of the letter before November 7. Also, the letter was only sent to existing
MHPC members.



Tn response to Question (3) (“Is the November 6 letter from Bill Becker a form letter used
by the MHPC to thank donors for contributions or other funds given (o promote
TABOR?"), Dan Billings responded

No. Enclosed, marked as Exhibit B, is a copy of the form letter used by

the MIPC to thank contributors. As you can see, changes were made to

the regular form letter to recognize Mr. Briney’s expressed mterest in

MHPC’s work related to TABOR. It is MHPC’s practice to alter the

© general form letter as a result of areas of mterest mentioned by the donor.

At the December 20, 2006 meeting, Dan Billings and William Becker provided further
testimony regarding the MHPC’s fundraising, and I have attached the relevant pages of
the transcript for that meeting. Mr. Becker testified that he believed contributors to the
. MHPC were supporting “our overall mission” and “our ongoing work on spending
limits” — not TABOR specifically. (Transenpt, at 108.) He repeated that “we did not
solicit any contributions to support activities:related to TABOR, [] we did not segregate

- funds for TABOR related activities and none. of the activities were tied to or dependent

upon receiving contributions.”  (Transcript, at 110.)

MHPC'’s August 2, 2006 and October 18, 2006 Fundraising Letters

In its consideration of Mr. Lindemann’s previous complziint, the Comrission
received two of the MHPC’s 2006 fundraising solicitations. Both make significant
mention of the MHPC’s work in support of TABOR, which is not surprising. Other 2006
fundraising letters may have mentioned TABOR as well.

In the MHPC’s December 4, 2006 submission, it included a MHPC fundraising
letter dated October 18, 2006 as Exhibit A. Mr. Billings refers to it as an example of

“general fundraising activities,” although five of the seven paragraphs in the letter



mention TABOR or the MHPC’s work on TABOR. In their testimony on December 20,
Mr. Billings and Mr. Becker explained that the letter was intended to be mailed before
the November 7, 2006 general election but because of a problem with a printer or
mailhouse it was ﬁot distributed until after the election. (Transcript, at 159-60.)

On December 21, 2006 (the day afier the Commission reached its determinati(_)n
that the MHPC was not a PAC), the Commussion staff received another MHPC
fundraising solicitation dated August 2, 2006. It was submitted to the Commission by
Christopher St. John of the Maine Center for Economic Policy.

The August 2, 2006 solicitation was an e-mail which describes TABOR as a
reasonable and effective way for Maine to begin repairing its lagging economy and as
one of the MHPC’s top priorities. It oertainlyjincludes language that could lead some
recipients to believe that their contributioﬁ 'w.;)‘uid beused by the MHPC conduct publie
relation; efforts in suppoﬁ of TABOR in the conﬁi'ng three months before the election:

The Taxpayver Bill of Rights is a reasonable and effective way for Maine

to begin repairing its lagging economy. It paves the way for lower taxes

and a more favorable business climate, attracting new jobs, strengthening
the economy and increasing incomes.

The net result will be to expand the economic pie — securing existing jobs,
while keeping young people, families, and retirees in Maine. It will also
create an environment where fewer people will need to rely on
government assistance programs, thus relieving at least some of the
pressure on state and local government. 1t is, in short, smart growth for
our public and private sectors.

Now more than ever, your support is needed to help us educate Maine
people about the opportunity that could be found through a reasonable and
effective measure. [emphasis added] Unfortunately, there are those who
are actively misleading the public and distorting the facts.

However, thanks to your support and generosity, we will continue to
provide truthful and credible analysis, information, and commentary about



Maine’s competitive position and how we can improve it. It’s great when
the facts are on our side!

Please consi&er a gift today to support the important work of The Maine

Heritage Policy Center.

On the other hand, the e-mail also contains some indications that the funds raised
would be used for the general work of the MHPC. The e-mail asks: “Will you please
consider a gift to owr Summary Annual Fund Drive today?” and “Please consider a gift
today to support the important work of the Maine Heritage Policy Center.” It also states
“ﬁe will continue to provide truthful and credible analysis, information, and commentary
about Maine’s- competitive position and how we can mprove it,” which may implf

continued communication efforts beyond TABOR.

Staff Recommendation on Reporting of Contributions

I believe Carl Lindemann has raised a vahd arg'tm;nt about the MHPC’s
reporting of its contributions. It is distinctly pqssil;le tﬁat mdividuals who received the
August 2, 2006 or other fundraising communications made contributions to the MHPC
for the purpose of promoting the TABOR ballot question. Even if these funds were in
fact used for general purposes, it is not an unreasonable interpretation of 21-A M.R.S.A.
§1056-B to conclude that those contributions must be included in a §1056-B report.

Pért of the dispute between the complainant and the MHPC seems to rest on
whether the reporting obligation in §1056-B is tied to the contributor’s purpose in making
the contribution or to the recipient’s (i.e., MHPC’s) purpose in soliciting and receiving
the contributions. Relying on the guidance of the Commission staff in its December 27

memo (not binding on you), Mr. Lindemann asks the Commission to consider the
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contributor’s purpose, and urges.the Commission to conclude that all contributions made
in response to the August 2, 2006 solicitation and similar communications should be |
considered made to influence TABOR.

The Commission has not received a full response from the MHPC to the
substantive ﬁoints m Mr. Lindemann’s second complaint. Based on 1ts 2000
submissions, however, it seems likely that the MHPC would argue that it complied with
the §1056-B requirement because the organization’s purpose in soliciting and receiving
contributions was to use the income for the organization’s overall operations — not
specifically to influence TABOR. |

‘Two other arguments potentially are available to the MHPC. First, it might argue
that it has no way of knowing whether a 2006 contributor made a donation to support -
TABOR or to support the MHPC’s general advocacy for limited government, other than
by looking for some objective notation on each contﬁbﬁtion it recetved. Also, many non-
profit organizations raise funds with the expectation that their contributors will be kept
private. Presumably, the MHPC would object to being compelled to disclose contributors
who had not intention of influencing an election.

The MHPC’s rehiance on its purpose iﬁ receiving the contribuﬁons and its actual
use of the funds for general operations is reasonable, but it could lead to less disclosure of
money contributed to influence elections. To illustrate this, I have attached two
fundraising e-mails of Democracy Maine supplied to the Commission as part of a
complaint that Democracy Maine was a PAC. The first (dated Septembe.r 28, 2006) asks
for an on-line contribution to “help Democracy Maine spread the truth about TABOR”

while the second (dated October 3, 2006) explicitly states that funds raised would be used
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to pay for newspaper advertising against TABOR. On the MHPC’s view, would
Democracy Maine be entitled not to disclose the contributors who responded to the
September 28, 2006 solicitation if Democracy Maine used those revenues for its genefal
operations?

Both interpretations of §1056-B have some basis in the Election Law. The
definition of a “contribution” to a candidate seems to refer to the contributor’s purpose in -~
giving something of value to candidates. (“A gift ... of anything of value made for the
purpose of influencing the nomination or élection of any person to .. .l ofﬁbe L) (21-A
MR.S.A.§1012(2)(A)(1)) Subsection (2) of §1056-B refers to the filer’s purpose in
receiving contributions or making expenditures (“The report must state whether the
purpose for receiving contributions and making expenditures is in support of or in
oppc;sitiﬁn to the ballot question.”)

I recommend that you consider the disclosure purposes of the campaign finance
law and the language in §1056-B, and consider whether you are comfortable with the
MHPC reporting only those contributions that explicitly mentioned TABCR. If you have
doubts about whether this reporting complies with the requirements of §1056-B, the staff
recommends that you schedule this matter for the June meeting and request any
additional mformation you require. For example, you might be interested in topics or
question such as:

» A description (or copies) of all 2006 MHPC fundraising communications that
highlight in a significant way the MHPC’s work in support of TABOR

+ An explanation why the MHPC believes that it is required under §1056-B to
report only those contributions that specifically mentioned TABOR

+ An explanation whether the MHPC sent to its members who responded to the
August 2, 2006 fundraising e-mail the TABOR-specific thank you letter received
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by Mr. Briney or the “general” thank you letter attached as Exhibit B to Mr.
Billings” December 4, 2006 letter. The MHPC’s choice of thank-you letter ¢could
be an objective indication whether the MHPC believed that contributions received
in response to the August 2, 2000 e-mail were made to promote TABOR or were
made to promote the organization’s overall mission.

« If a contributor uses the MHPC’s on-line donation form on the organization’s
website, the only opportunity for a contributor to cite TABOR as the purpose of
the contribution is to type a comment in the “Comments” box. In that context, is
it reasonable to conclude that the only contributions made to support TABOR in
response to the August 2, 2006 e-mail were those that specifically mentioned
TABOR on a check or in correspondence that accompanied a contribution?

If, on the other hand, you believe the MHPC has adequately explained its reporting of

contributions, the staff recommends voting to taking no action with respect to this issue.

Mr. Linde'l-nann’s Second Argament: Under-Reporﬁng of Staff Time

Because of time constraints, I will summarize the other major contention in Mr.
Lindemann’s request for an investigation: the MHPC has under-reported the amount of
staff time it dedicated to supporting TABOR m 2006. Mr. Lindemann focﬁse; on the six-
month period of May 5 — November 7, 2006. He observes that 18 of thé_ MHPC’s press
releases (60% for that period) relate to TABOR, but that the MHPC reported only 35
hours of labor by Jason Fortin, the MHPC’s Director of Commuhi_cations. According to
Mr. Lindemann, this repreéents only 4% of Mr. Fortin’s work time for the six-month
period leading up to the general election.

Mr. Lindemann has calculated that during the six-month perod, each employee
was available to work for 984 hours. The MHPC reported that William Becker, the
MHPC’S Executive Director, spent 190 hours m support of TABOR in speaking
engagements, research, and travel. Mr. Lindemann believes that this amount 1s less than

20% of lus work time for the period. He finds this implausible, but he has not cited
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specific reasons. For example, is the amount of 190 hours inconsistent with the volume
of TABOR-related activities which Mr. Becker engaged i (public forums, comments to
the press, etc.? Perhaps Mr. Lindemann believes the reason is obvious 1b-ased upon his
monitoring of the MHPC, but his reasonjng 1s not clear from the March 5 request.

Mr. Lindemann argues that the MHPC’s total TABOR—reI'ated expenditures of
$30,962 account for only 12.4% (about one-cighth) of MHPC ’s “projected budget” for
the late part Qf 2006." Apparently, he believes this total is incredible, but he does not
explain why the Commission must conclude that the MHPC’s total TABOR expenditures ’
were in fact higher.

My recommendation would be to ask Mr. Lindemann at the May 14" meeting for
a further explanation why he believes that these reported expenditures on staff time are.
not credible. After listening to his explanation, if you have significant doubts about .
whether the reporting is accurate, I would recommend that you schedule this matter for
the June meeting of the Commuission. You may wish to ask the MHPC to describe some
of its other significant projects during the six months leading up to the November 7, 2006
-general election to obtain a sense of context for evaluating whether the staff time reported
is reasonable.

Thank you for your consideration of this memorandum.

' He has extrapolated that the MHPC’s six-month budget was $250,000 based on a comment Mr.
Becker made to the Forecaster newspaper about the MHPC having a projected annual budget of
$500,000.
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Carl Lindemann

P.O. Box 171
Portland, ME 04112

Phone 207-774-1936
Email Carl@cyberscene.com

Maine Commission on Governmental Ethics and Elections Practices
Executive Director Jonathan Wayne, Tisq.

135 State House Station

Augusta, ME 04333

May 11, 2007
Dear Executive Director Wayrie,

As you recall, I wished to make a fuller response than was possible given the time restraints in
composing my e-mail of May 9 and gathering additional documents for inclusion in the
Commission’s materials. This was to answer the allegations made in Mr. Billings’ reply of
March 30. Now, it appears some of those allegations, unchallenged, have been taken up into the
Staff’s recommendations and s0 these all must be addressed. -

it would appear that the staff memo of May 9 suggests to the Commission that it presently has
before it two prehmmary questlons

a) Questmn of 1mn_16d1ate. dlsmissal of complaint: whether the complamt of March 5
should be dismissed without any hearing or further evidence being adduced. This is expressed in
your online summary as follows: the staff recommends that the Commission decide whether the
allegations in the second complaint are worth pursuing. This restates Mr. Billings’ request made
in his reply on March 30: ! request that the Commission first determine whether this matter is
worthy of consideration.

This request is governed by 21-A M.R.S.A. § 1003(2):

Investigations requested. A person may apply in writing to the Commission requesting
an investigation concerning the registration of a candidate, treasurer, political committee
or political action committee and contributions by or to and expenditures by a person,
candidate, treasurer, political commiitee or political action committee. The Commission
shall review the application and shall make the investigation if the reasons stated for the
request show sufficient grounds for believing that a viclation may have occurred.

Please note that your request for response from Maine Heritage Policy Center (MHPC) on March
6 misstate this statute as: “ ....if the reasons stated for the request show sufficient grounds for
believing that a violation has occurred.” (emphasis added) This represents a far different
standard than that of 21-A M.R.S.A. § 1003.

Mr. Billings’ request amounts to the equivalent of a civil Rule 56 Summary Judgment request,
which the courts all describe as an “extraordinary” remedy to be utilized only in the most
convincing of circumstance, and which assigns to the defendant the high burden of showing —



while viewing the evidence in the light most positive to the complainant - that the complaint
fails to state a claim upon which relief may be granted. Please also note that such Summary
Judgment motions always mandate that the factual averments in such motions be made by swormn
Affidavit.

b) Question of appropriate process for adjudication: I the Commission chooses to
entertain the complaint, what process should be used.

Therefore, 1 would first ask that the Commission take Administrative Notice pertaining to the
complaint of March 5 2007, of the Commission’s record in the matter of the October 19, 2006
complaint for the purposes of resolving these preliminary procedural issues raised by your memo
to the Commission of May 9, 2007,

Second, T would make the following assertions concerning these preliminary procedural issues:

1. Mz Billings has been, and continues to be, a fact witness before this Commission.

The fact that Mr. Billings 1s also a lawyer does not preclude him from being categorized as a fact
witness. He has made, and continues to‘make, as a part of MHPC’s evidentiary case, numerous
oral and written assertions as to facts pertinent - and central -- to the allegations in both my
October 19 complaint, and my March 5 complaint. That his past statements were not sworn,
either by oral oath-at hearing, or withiri-anaffidavit, does not prevent him from being categorized - .
as a fact witness. In fact, he appears to be the continuing central, primary fact witness on behalf .

of MHPC. '

2. This Commission’s past writteri findings provide incontrovertible evidence that some of
Mr. Billings’ past factual affirmations — including not only “out-of-court”, statements,
but “in-court” ones made directly to this tribunal (gither orally or by written filing) were
false.

3. Past false in-court or out-of-court statements by a fact withess mandate a presumptive
negative inference as to credibility of continuing, or other, factual affirmations by that
same witness.

It is a commonplace of Judicial and Administrative Law that proof of past unrehable or untrue
statements by a witness (particularly those made “in-court”) allows a fact-finder (including a
jury, judge, or an administrative body such as this Commission) to make negative inferences
about the reliability or truth of other, or later, factual averments by that same witness.

‘4. This Commission must apply such a negative inference conceming the reliability of
factual affirmations made by Mr. Billings in adjudicating the two procedural issues
outlined above.

A)) “Summary Judgment™: The application of such a negative inference
mandates that this Commission not grant the “extraordinary” remedy of
some kind of Summary Judgment, by immediately dismissing the
complaint. In other words, viewing the complaints’ allegations in the




B.)

light most positive to the complainant requires that this Commission
conclude that Mr. Billings’ factual averments set forth in his written
filings on the March 5 complaint are suspect, and that the averments
which I have submitted are entitled — for this preliminary determination
— to a presumption of truth.

Continuing Process to be applied by Commission: this negative
inference concerning the reliability of MHPC’s primary witness, Mr.
Billings, should also be applied to combine with the plain language of
the statute re: sec. 21-A M.R.S.A. § 1003(1, 3, 4), empowermg this
Commission to:

1. seek further factual background by ordering either the State
Auditor and/or the State Attorney General to conduct a preliminary
factual investigation of MHPC’s actions and statements;

2. insist that any factual averments made by Mr. Billings or other fact
witness called/presented by MHPC be sworn at hearing and/or by
affidavit. '

Yours very truly,
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Approved Minutes of Agenda Item #5, May 14, 2007 Meeting

Agenda Item #5 Request for Investigation/Carl Lindemann and Maine Heritage Policy Center
Due to a conflict of interest, Ms. Ginn Marvin recused herself from the discussion of this matter. Mr.

Friedman chaired this portion of the meeting.

Mr. Wayne explained that Mr. Lindemann’s appéal of the Commission’s determination in December as
to whethér Maine Heritage Policy Center should be consi’dered a PAC is still pending. Mr. Lindemann
is compléiﬁ_ihg that the 1056-B report filed in January by MHPC at the request of the Commission ‘i-'s not
complete. MHPC has filed a response requesting the Commission decide whether this second complaint

is worth considering at this time, since the appeal is'still in the Court’s hands.

Mr. Friedman expressed concerns as to whether this discussion has any validity at this point in. time
since the appeal is still pending. He asked Assistant Attorney General, Phyllis Gardiner for her thoughts
on whether this is the appropriate time to consider this second complaint. Mr. Friedman reviewed the

order of events and the status of the appeal.

Mr. Friedman asked whether, if the Superior Court does rule in Mr. Lindemann’s favor and MHPC is a

PAC, that would cause the 1056-B report filed by MHPC to be withdrawn or subsumed.

Ms. Gardiner thought it would then be subsumed, in effect, because a PAC report would be broader in

terms of reporting all contributions and expenditures and thus include more than the 1056-B report.

M. Friedman stressed that the issue is not whether these complaints are worth pursuing; the issue here 1s
whether the complaints should be pursued at this time. Procedurally, Mr. Friedman does not believe the
complaint is tipe because the Commission has pot received a final adjudication as to MHPC’s status. At

this point, he thinks Mr. Lindemann and Mr. Billings should be heard as to the appropriateness of
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addressing the issue today. Mr. Friedman thought this hearing ought to be delayed until after the court

has ruled.

Mr. Cassidy asked whether MHPC would have to report retroactively if the court determined it was a
PAC. Ms. Gardiner confirmed that it would. Mr. Cassidy agreed that it would be wise to wait at this
point; however, he would like to hear from Mr. Lindemann and Mr. Billings on the issue of delaying the

hearing on this complaint.

Ms. Thompson expressed concern with the Commission not hearing a complaint that has been filed
against someone who submits 2 1056-B report. She believes all complaints should be heard when they
are filed regardless of what may be pending. Ms. Thompson asked what the normal procedure is when
someone files a \Cl()l"[’lpl.a‘l-nt agaiﬁst a 1056-B filer. She asked if the staff looked at the MHPC 1056-B ..
report; Mr. Wayne éafd that the staff did review it. Ms. Thompson does not think this complaint should

wait since there is no legal prohibition against hearing the complaint in light of the pending appeal.

Mr. Friedman stressed that this is not a nermal situation since there are pending issues regarding the - .
complaint. If this were in front of a court, the court would probably not want to take the complaint up
until & final decision had been made regarding MHPC’s status because it would not want to take time on

an issue that may become moot because of a decision in another forum.

Mr. Cassidy stated that he would favor scheduling the complaint at a later time when the loose ends

- were more tied up.

Mr. Lindemann addressed the Commission as to whether this is the right time to hear his second

~ complaint. His two major concerns are: l)Ahow to deal with a 1056-B filing when the reported
expenditures far exceed contributions, and 2) the larger issue of new political public relation firms
operating under the guise of public policy groups. Mr. Lindemann 'thought that MHPC should
voluntarily disclose all its financial activity in the same way that Democracy Maine had voluntarily
disclosed its financial activity on a PAC report as a part of its response to a complaint brought against it
by Roy Lenardson. Mr. Lindemann said that the Commission tabled the complaint against Democracy
Maine (March 9, 2007 meeting) after it had considered the complamt and thought that fhe same should

be done in this case.
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Mr. Lindemann addressed two procedural 1$sues regarding this matter brought up in Mr. Billings’
response. First, he believes that this matter is worth pursuing. The Commission has the authority to
conduct an investigation if there are sufficient grounds for believing that a violation may have occurred.
Mr. Lindemann said that the materials he has presented the Commission more than sufficiently state the
grounds for an investigation. Second, Mr. Lindemann said that Mr. Billings asked that the complaint be
summarily dismissed. However, Mr. Lindemann stated that Mr. Billings has not provided any sworn

statement to substantiate his request for a summary dismissal.

He feels that it would have been appropriate for MHPC to ask for a stay for filing the 1056-B report
pending the appeal back in January; however, it did not. It accepted the Commission’s determination
that it had to file the report and filed one. The 1056-B filing itself is separate and apart from the appeal.-
For example, if there were material false statements in the report, that would be a separate violation that
would not be dependent on the Superior Court’s ruling. He believes the fact finding should go forward

and stop short of a final determination until the court decision.

Mr. Billings addressed the Commission. He expressed concern with the amount of time his client,
MHPC, has already had to put into this issue and this second complaint today will just add more time to
process. If there 1s going to be a fact finding investigation, Mr. Billings believes it should be done once,
m accordance with. the court’s direction. If the complaint were unrelated and a separate factual matter, it
would be justified to investigate further. He agreed that the Commission has the discretion to decide
how it should proceed. He noted that a similar complaint against the AARP had been tabled pending
resolution of the court case. In response to Mr. Lindemann’s point about the stay, Mr. Billings noted
that since MHPC had decided not to appeal the Commission’s earlier ruling, it had no basis to request a

stay.

Ms. Thompson stated that she thought the Commussion should hear the substantive issues presented in

the complaint and not delay because of pending Superior Court case.

Mr. Cassidy made a motion to reschedule this complaint until after the Superior Court decision; Mr.

Friedman seconded. The motion passed 2-1, Ms. Thompson opposed.
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Mr. Friedman stated that the vote to delay does not cast any doubt on the validity of the complaint. The
complaint is worthy of hearing, but the Commission needs to be concerned with administrative

economy. The Commission will look at every aspect of the complaint when the time is right.

Ms. Ginn Marvin took the Chair at the conclusion of this item and stated that items would be taken out

of order to prevent parties from having to wait longer.
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CARL LINDEMANN, "

Petitioner

v. DECISION AND ORDER

MAINE COMMISSION ON
'GOVERNMENT ETHICS &
ELECTION PRACTICES,

Respondent

T}us M.R. Gv P. 80C petition for ;uchaal review results from- the pehtxoner' S |
request that the respondent, the Maine Commission on Gover:mnental Ethics & Election
Pracﬁces (Commlssmn) mvesbgate the conduct of the Maine Heritage Policy Center:
| (MHPC) with regard to the statewide referendum campaign to enact a Taxpayer Bill of
Rights (TABOR).

In October 2006, in a letter faxed to the Commission, the petitioner requested an
_mvestlgahon because he beheved that the MHPC had been heavily involved in
supporting passage of TABOR buit had failed to file disclosure forms pursuant to 21-A
- M.RSA. § 1056-B or register as a political action committee pursuant fo 21-A M.RS.A. §
1053. -(R. 1) On October 20, 2006, the Commission considered the réquést,— heard
presentations from petitioner, counsel for the VMHPC, and the executive director of
Democracy, Maine, and tabled the matter for further consideraﬁon the foﬂowing week.
(R 2 at 3-23; 3 at 24-26.) Counsel for the MHPC asserted that it had not sohmted or

received contributions specifically targeted to influence the outcomne of TABOR R6)
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The Cotumission determined from the information presented that the MHPC did not 7
‘meet the deﬁniﬁoh of a political action committee, but that further research was
necessary regﬁ&ng whether the MHPC should be required to file a § 1056_—8 report. (R.
§at8 9.)!

| The petitioner sent- a léttef to the Commission and argued that it had reacﬁed the
wrong, conclusion with regard to the MHPC’s status as a political action committee and
submitted additional information. (R. 12 at 2-6 and attachments.) The Cormmission
confirmed its ,c;mdusion that the MHPC was not a political action committee but t}dat
the MHPC was required to file a financial report u’nderrZ_l—A MRSA § 1056-B because _
evidence coﬁfirme'd thét it had féised or ép_ent more than $1,500 to promote, initiate, or

influence TABOR.- (R. 22; 36 at 219-221; 37.) A motion to conduct further investigation

failed by a 2:2 vote. (R. 36 at 238-239.). A motion to determine that the MHPC wasnota. -, - .

political dﬁﬁbﬂicbmmittee passed by a 3-1 vote. (R. 36 at 239-240.) The Commission.* .. . -

voted unanimously to require the MHPC to file a § 1056-B report within 30 days. (R.36 - .

at 240-241.) This decision was memorialized by letter on December 22, 2;006.‘ (R.37.)
The petitioner argues that the Commission acted arbitrarily and capriciously,
abused its discr’étion, committed errors of law and/or was affected by bias in a number
of ways. Beéaqse the petitioner lacks standing to chaflenge the ef&orcement-acﬁons of
the Commission, the petitioner's various arguments are not addressed and the petition
is dismissed.
Maine’s Constitution contains no “case or- confroversy” requirement for

standing. Roop v. City of Belfast, 2007 ME 32, 4 7, 915 A.2d 966, 968. Maine’s standing

requirement is thus prudential rather than constifutional and limits access to the courts

! The Commission also solicited the opinions of several non-profit groups. See (R. 10, 15, 16,
17, 20, 36 at 180-200 and 201-205.)
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to “those best suited to assert a particular dlaim.” Id. (quoting Halfway House, Inc. v.

City of Portland, 670 A.2d 1377, 1380 (Me. 1996)). In applying the standing doctrine,

~ “[t}here is no set formula for determining standmg The judicial doctrine of standing
‘has been applied in varying confexts causing it to have a plurality of meanings.”” Id.

(quoting Walsh v. City of Brewer, 315 A.2d 200, 205 (Me. 1974)).

Rule 80C entitles “any person who is aggrieved by final agency action” to
judicial review in the Superior Court. M.R. Civ. P. 80C; 5 MIRS.A. § 11001. The Law
Court has determined that standing to obtain judicial review of an administrative action

requires demonstration of a particular injury from the action. Sforer v. Department of

Environmental Protection, 656 A.2d 1191, 1192.:- (Me. 1_995'). “The agency’s action must
actually operate prejudicially and directly upon a party’s property, pecum'éry or
personal rights.” ﬁThe harm must be “distinet from the harm experienced by the
- public at large” and’ not one "Suffefe_d by all the citizens of the State” Ricd v.

Superintendent, Bureau of Banlking, 485 A.2d 645, 647 (Me. 1984),

The petitioner daims that the Commissions decision deprived citizens of
"information vital to the electoral process and to the choices facéd by voters in an
election.” (Pet.’s Rep. Br. at 5.) He argues that this. falls within thé “zone of interests”
sought to be proltected by the perﬁﬂeﬁt‘elecﬁon laws and that the alleged injury is

sufficient to establish his standing. Id. at 3; see Federal Election Commission v. Akins,

524 US. 11 (1998).
In Akins, the Court interpreted the provision of remedies for aggrieved parties in
the Federa} Election Campaign Act of 1971 (FECA). The Court found that the failure to
_obtain information fell within the “zone of interests” protected by FECA. Id. at 19-20.
FECA prbvicies that “any perscn who believes a violation of this Act . . . has occurred,

may file a complaint with the Commission.” Akins, 524 U.S. at 19 {citing 2 US.C. §
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437g(a)(1)). The pétitioner argues that this language is parallel to the provision of
section 1003(2): “[a] person may apply in writing to the commission requesting an
investigation concerning the registration-. . . and contributions by or to and
eﬁpendiicures- by a petson, candidate, treasurer, political committee or poliical action
committee.” 21-A M.RS.A. §1003(2). The peﬁtioner argues fufther that thé language in
FECA, “any party aggrieved bjr an order of fhe Commission dismissing a complaint
filed by such party . . . Iﬁay file a petition’ in district couﬁ seeldng/ review of that
dismissal” is parallel to the iang_t_zag‘e in the Maine Administraﬁve— Procedure Act, “any
- person who is aggrieved by _finai a_gen-cy action shall be entitled to judicial review
thereof”. See Akins, 524 US. at 19 (citing 2 US.C. §4375(8)(A)); 5MRS.A. § 11001(1).

- In Akins, the FEC argued that the petitioners did not have standing because:
agenégy_. énforcement acf_:ioné are “an area generally not subject to judicial‘lﬁéﬁl’iewf’i
Aking, 524-U.S. at 26. The Court agreed that agenecy enforcernent decisioﬁs -are -
tradiﬁ‘ona]ly committed to agency disc:‘reﬁon and conchided that Congress did not
intend to alter that tradition by enacﬁng_ the APA. Id. (quoting Heckler v. Chaney, 470 .
US. 821, 852 (1985)). ”'SI'he Court determined, however, that unlike the APA, FECA
explicitly indicated fhe'conh‘ary with regard to judicial review:. _I_(_:I_r.2 FECA allows any
.party aggrieved by the FEC's dismissal of a complaint to seek review in federal district

court. Id. at 19. The Colﬁrt found that “nothing in the Act that suggests Congress

2 This essential distinction between the APA and FECA is also noted by the dissenting justice
who believed that this distinguishing provision of FECA rendered it unconstitutional. Akins,
524 U.S. at 29-30 (Scalia, J., dissenting) (“The provision of law at issue in this case is an
extraordinary one, conferring upon a private person the ability to bring an Executive agency into
court to compel its enforcement of the law against a third party. Despite its liberality, the
Admiristrative Procedure Act does not allow such suits, since enforcement action is traditionally

deemed ‘committed to agency discretion by law.”).
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~ intended to exélude voters from the benefits of these provisions,' or otherwise to restrict
standing”. Id. atl19—20-

None of the statutes relied on by the petiﬁoner explicitly indicates an intent to
alter the traditional discretion given to agenéy enforc‘ément actions in a way similar to
FECA. See 21-A MRS.A. § 1001, et seq; 5 MRS.A. § 11001, et seq, The petitioner has
expressed only a generalized m;m’y indistinct from any injury to the public at large and
as a result has failed to satisfy the “threshold issue” of stanciing. Ricdi, 485 A2d at 647.2

The entry is

The Pefition is DISMISSED.

Date: February 26, 2008

y Hs.a S

Justice, Superior Court

? The petitioner dedicates a significant part of his reply brief to a discussion of public policy
considerations that support granting him standing. The FECA, unlike Maine's election laws,
requires judicial review of claims that fraditionally would have been commitied to agency
discretion. Akins, 524 U.S. at 26.



carl Lindemann

P.O.Box 171
~ Portland, Maine 04112

Phone 207-774-1936
Email Carli@cyberscene.com :
March 18, 2008

Dear Executive Director Wayne,

Unfortunately, this is the busiest time of the year in my business, and I will not be able to attend
in person on the 31st. However, this should not preclude the resolution of procedural matters at
that session. I have alerted you to these before and significant work hasbeen done on them
already. Therefore I request that the following be included on the agenda for the March meeting
so the case can move forward, if appropriate, at the April meeting.

1. I request that the Commission determine by formal vote whether the Commuission is the
appropriate venue for this case about a fellow Commissioner. If it is determined that the
Commission is not the proper venue due to the conflict of interest, I request that the Commission
cede its jurisdiction here and take steps to refer it to an appropriate venue. The Commuission - -
heard these arguments last month and had a chance to. question me in person, but did not move
forward.on this issue. Unfortunately, Mr. Billings and Assistant Attorney Gardiner were not -
present and may wish to have the opportunity to participate. I can be available by teleconference,
and will have a summation/follow-up comments for review soon. All parties may review the
recording and other materials of the meeting. I am not sure if Mr. Billings received Ms.
Gardiner's statemerit or my (unanswered) follow-up questions. They are attached here.

2. Should the Commission decide it is appropriate for it to investigate and adjudicate a case -
about a fellow Commissioner, then I request that the Commission determine by formal vote
whether the proceedings go forward under oath. As you will recall, when this case was first
scheduled, I provided you significant evidence that demonstrated MHPC's inaccuracy in its
statements. Mr. Billings did not challenge this evidence undermining his credibility as a fact
‘witness. I have since gathered additional factual inaccuracies in MHPC’s oral and written
testimony to the Commission. I will provide this expanded catalog as soon as possible so that, if
necessary, the Commissioners can come to a formal determination on this matter.

If 1 & 2 are settled, then it may be worth addressing whatever ancillary issues Mr. Billings may
have raised in his discussions with you.

Also, please be advised that additional material evidence has come out in my own investigation
of these matters that will be of interest. 1 would prefer not to make this public until the venue
issue is resolved. If at the March meeting the Commission decides it is appropriate to hear the
case, I do not belteve it would give proper time if MHPC and the Conunissioners receive, review
and consider this evidence during that same session. In terms of your agenda, once the above
matters are settled, then it may be appropriate to schedule the case for the April meeting where
this new evidence could be reviewed beforehand.

Sincerely,




MARDEN, DUBORD,
BERNIER & STEVENS

ATTORNEYS AT LAW

Daniel 1. Billings, Esq. 44 ELM STREET PHONE (207) 873-0186
dbillings @ mardendubord.com P.O. BOX 708 FAX  (207) 8732245

WATERVILLE, ME 04903-0708
“www.mardendubord.com

March 21, 2008

Jonathan Wayne, Executive Director &
State of Maine Commission on Governmental Ethics & Election Practices

135 State House Station
Augusta, Maine 04333-0135

RE: Carl Lindemann’s March 5, 2007 Complaint

Dear Jonathan:

I am writing in response to your letter of March 12, 2008 requesting that I submit any

additional materials that I believe the Commissioners need by this date. Irespectfully request.

that this letter be provided to the Commissioners, along with a copy of the minutes of the

Commission’s meeting of May 14, 2007, which was the meeting when this matter was last -

considered by the Commission.

The matter should remain fabled

On behalf of the Maine Heritage Policy Center (“MHPC”), I request that Mr.
. Lindemann’s complaint of March 5, 2007 remain tabled until the courts complete
consideration Mr. Lindemann’s appeal of the Commission’s December 20, 2006 decision on
his first complaint against MHPC. On March 14, 2008, Mr. Lindemann appealed the Superior
Court’s decision dismissing his appeal of the Commission’s December 20, 2006 decision.
The issues raised in the notice of appeal filed on behalf of Mr. Lindemann will now be

considered by the Law Court.

It should be noted that one of the arguments included in Mr. Lindemann’s brief to the
Superior Court was that the Commission’s investigation of the first complaint was not
conducted properly and was affected by bias. He asserts that the Commission did not-conduct
a full investigation and that the Commission acted arbitratily and capriciously in acting as it
did. With those issues still potentially to be considered by the courts, and in light of the
similar procedural issues now raised by Mr. Lindemann in regards to his second complaint, it
would not be wise for the Commission to move forward with an investigation when the
procedures that the Commission has used regularly to consider such matlers are still under
question in the courts.

With the appeal of Mr. Lindemann’s first complaint remaining before the courts, the
rational for the Commission’s decision to table the second coraplaint is as valid today as it
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Jonathan Wayne, Executive Director
March 21, 2008
Page 2

was when the Commission tabled the matter on May 14, 2007. Delaying further
consideration of the matter until the courts complete their work will allow the Commuission to
have the full benefit of the courts’ consideration of the related matter and will reduce the
burden placed on the Commission, the Comuuission’s staff, and MHPC by ensuring that the
complaint will only need to be considered once by the Commission.

Mr., Lindemann’s March 18, 2008 correspondence

In a letter dated March 18, 2008, Mr. Lindemann requests that the Commission
determine by a formal vote “whether the Commission is the appropriate venue for this case
about a fellow Commissioner.” He goes on to suggest that the Commission “cede its
jurisdiction here and take steps to refer it to an appropriate venue.” '

Mr. Lindemann’s complaint of March 5, 2007 conicerning METPC’s 1056-B filing is a
complaint against an organization — MHPC. Mr. Lindemann argues that his complaint is
effectively a complaint against a Commissioner due to then Commissioner Jean Ginn
Marvin’s role as Treasurer of MHPC. It should be noted that the report was not signed by
Ms. Marvin and no evidence has been offered to suggest that she played any role in ifs
preparation or was involved with the contributions or expenditures detailed in the report.

Even if one is to accept the suggestion that Mr. Lindemann’s complaint is effectively a
complaint against Ms. Marvin, it is not now a complaint “about a fellow Comimissioner”
because Ms. Marvin is no longer a member of the Commission. Any concerns about a
potential conflict of interest should have been eliminated by Ms. Marvin leaving the

Commission.

It is also significant to note that two of the current Commissioners were not members
of the Commission when Ms. Marvin was a member. Three of the current Commissioners
were not members of the Commission when the Commission considered Mr. Lindemann’s
first complaint against MHPC. These changes in the Commission’s membership should
eliminate any concernis about the ability of the Commission to fairly consider this matter.

Maine law gives the Commission the responsibility to “adminisier and investigate any
violations of the requirements for campaign reports and campaign financing™ 1 M R.S.A.
§1008. The law provides no process for the Commission to “cede its jurisdiction” regarding
Mr. Lindemann’s complaint. If Mr. Lindemann wants the complaint to be heard, the only
venue for initial review of the complaint is before the Commission.

If Mr. Lindemann wishes to request that any specific Commissioner recuse themselves
from consideration of his March 5, 2007 complaint, he should make such a request and state
the specific reasons that he believes that the Commissioner is biased or otherwise incapable of

fairly considering the complaint.

Even if both the Commissioners who participated in the consideration of Mr.
Lindemann’s previous complaint against MHPC were to recuse themselves that would leave
three Commissioners who were not members of the Commission at that time when the prior
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Jonathan Wayne, Executive Director
March 21,2008
Page 3

matter was heard who could hear the second complaint. Even if one were to accept the

suggestion that the Commission’s proceedings regarding Mr. Lindemann’s first complaint

were tainted by Ms. Marvin’s membership on the Commission that should have no impact on
the ability of Commissioners Marsano, Shiah, and Youngblood to fairly hear the second

complaint.

1 also take issue with Mr. Lindemann suggestion that I have appeared as a fact witness
before the Commission regarding these matters. I have appeared before the Commission as
an attorney for MHPC. As is common in administrative proceedings, I have presented

summaries of factual information that has been provided to me and have made arguments

based on information provided by my client. This does not make me a fact witness.

A Preliminary Determination is Required Before Investigation May Proceed

In his letter of March 5, 2007, Mr. Lindemann requests that the Commission

. invéstigate whether the 1056-B filing made by MHPC is complete and accurate. When. the

- Commission decides that if is the appropriate time to consider Mr. Lindemann’s request it
" must make a preliminary determination before an investigation may proceed. o

21-A M.R.S.A. §1003 govems the Commission’s cons:deratlon of requests for

nvestigattons

A person may apply in writing to the commission requesting an. investigation.
concerning the registration of a candidate, ireasurer, political committee or
political action committee and contributions by or to and expenditures by a
person, candidate, treasurer, political committee or political action committee.
The commission shall review the application and shall make the investigation
if the reasons siated for the request show sufficient grounds for believing that a
violation may have occurred.

This statute requires the Commission to make a qualitative assessment of the request
for an investigation. More than a mere allegation or potential for a violation is required
before an investigation is ordered. The Commission should only begin an investigation if the
person requesting an investigation has come forward with sufficient grounds to convince the
Commission that a viclation may have occurred.

This determination required by the statute is important to protect parties from the
burdens imposed by unnecessary investigations. It is also a protection from someone using
the Commission to harass their political opponents. Mr, Lindemann has offered no evidence
to support his claim that MHPC’s §1056(B) filing is incomplete. His complaint is based on
his allegations conceming the veracity of statements by representatives of MHPC and his
analysis of press releases. These allegations and theories fall well short of meeting his burden
to provide sufficient grounds for believing that a violation may have occured.

Mr. Lindemann also suggests that the Commission should believe that MHPC’s
1056-B filing is incomplete because it lists more expenditures than contributions. Below is a
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Jonathan Wayne, Executive Director
March 21, 2008
Page 4

summary of organizations that filed 1056-B reports in 2006 due to their activities in
opposition to the Taxpayer’s Bill Of Rights (“TABOR”). As you can see, it is not unusual for
1056-B filers to list more expenditures than contributions. AARP listed $295,558.00 in
expenditures and no contributions. If a significant difference between contributions and
expendifures provides sufficient grounds to believe that a 1056-B filer has committed a
violation than investigations should be opened concerning AARP and the other organizations
listed below whose TABOR related expenditures significantly exceeded their TABOR related
contributions. -

2006 1056-B Filings of those opposed to TABOR Coniributions Expenditures

AARP 5 - $ 295,558.00
Center on Budget & Policy Priorities $ - % 28,221.10
Katahdin Institute $ 10,000.00 % 7576.22
Maine Association of Nonprofits & - $ 4,394.81
Maine Center for Economic Policy $ 1,000.00 $ 13,404.55
Maine Equal Justice Partners 5 - $ 5,571.48
Maine People's Alliance $ 11,171.00 8 20,423.29
Maine People's Resource Center $ 15,20000 § 13,877.34
Maine Women's Lobby 3 - $ 13,336.10 -
TOTAL $ 3737100 $ 402,462.89

In his March 18, 2008 letter, Mr. Lindemann also requests that the Commission
determine whether or not any procéedings relating to the investigation would go forward
under oath. Even if the Commission decides to begin an investigation at this time, it is
premature to determine whether or not testimony of any kind will be necessary. As you
know, the Commission staff often conducts investigations into matters which are ultimately
concluded without any testimony being provided to the Commission.

Your May 9, 2007 Memo

In your memo dated May 9, 2007, you attempt fo interpret §1056-B and try to
determine how the statute should apply to MIPC’s 1056-B report and Mr. Lindemann’s

complaint. You suggest that the whether MHPC’s report is complete could turn on whether .

reporting of contributions is triggered by the contributor’s intent or the recipient’s intent. You
go on to suggest that one interpretation of the statute could require reporting based on the
coniributor’s purpose in making the contribution. This is contrary to the plain language of the
statute.

Section 1056-B requires reporting of contributions by any person “who solicits and
receives comtributions . . . for the purpose of initiating, promoting, defeating or infiuencing in
any way a ballot question.” This language establishes that reporting is based on the purpose
of the person that solicits and receives the contribution, not the purpose of the person making
the contribution. As noted in your memo, the Commission received testimony from then
MHPC President William Becker that MHPC solicited and received contributions during
2006 to support MHPC’s “overall mission” and its “ongoing work on spending limits.” He
also noted that no funds were segregated for TABOR related activities and no activities were
tied to or dependent upon contributions. It is also significant that MHPC returned a large
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Fonathan Wayne, Executive Director
March 21, 2008
Page 5

contribution that it determined was intended for the pro-TABOR campaign. This action
supports the conclusion that MHPC did not intend fo solicit or receive contributions for the
purpose of promoting or influencing the vote on the ballot question.

The discussion in your memo concerning Mr. Lindemann’s complaints regarding
MHPC expenditure reporting illustrates well the problems with his arguments. Mr.
Lindemann does not know MHPC’s total budget in 2006 so his alleged analysis based on
press releases is sophistry. Unless Mr. Lindemann can come forward with examples of
specific expenditures by MHPC that have not been reported, he has not met his burden of
showing that there are sufficient grounds for believing that a violation in regards to reporting
of expenditures has occurred.

Conclusion

I appreciate the opportunity to present this additional information to the Commission.

I will be in attendance at the March 31 meeting to address any questions.
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Carl Lindemann

P.O.Box 171
Portland, Maine 04112

Phone 207-774-1936
Email Carl@cyberscene.com -

2
Jonathan Wayne, Executive Director
Maine Commission on Governmental Ethics & Election Practices
135 State House Station '

Augusta, Maine 04333
March 21, 2008

Dear Executive Director Wayne,

As promised in my initial response earlier this week to your letter of March 12, 2008, please
include the following as the Commission moves forward in addressing my March 5, 2007
request for an investigation into the accuracy and completeness of Maine Heritage Policy
Center’s 1056-B filing. These include: '

1. Previous documents and additional comments to support my request that the Commission
determine whether it is the appropriate venue for this complaint. Also, I include a follow-up on
questions raised at the Commission’s last session under “other business.” This is contained in a
sizable (91 page) archive of materials attached.

2. Materials to support my request that, if the Con:umss;on does decide it is the appropriate
venue, then the proceedings should go forward under oath. Factually inaccurate statements made
by MHPC’s representatives in previous testimony to the Commission raise fundamental doubts
about the reliability of Mr. Billings and his client as fact-witnesses. The Commission should
respond when witnesses have a demonstrable history of providing inaccurate testimony.

In my May 9, 2007 e-mail (included in pgs 49-50 of Agenda Item #5 for May 14, 2007), I show
that a core claim by MHPC, that it had not expressly advocated for the Taxpayer Bill of Rights
(“TABOR?”) ballot initiative, is not factually accurate. Mr. William Becker and MHPC attorney
Dan Billings asserted this inaccurate claim on at least six occasions each. Pages 54-55 in the
agenda item compare a slide from an MHPC “TABOR” presentation with a flyer from the
proponent PAC. MHPC utilized the PAC’s slogan in the campaign and so had expressly
advocated. 1 also provided an additional instance where MHPC’s Becker also used the campaign
slogan to expressly advocate on WGAN-AM on October 30, 2006. This is of particular interest
because of Becker’s factually inaccurate explanation of his statement made the next day under
questioning at the Commission. The transcript is found on pgs 57-60 of Agenda Item #5.

Another instance of MHPC’s factually inaccurate testimony is Becker’s claim also made at the
October 31% 2006 meeting that his organization had not expressly advocated for LD 2075, the
pre-TABOR bill before it became a ballot initiative. “We don't take any pro or con stance on any
issue,” he testified. '

On December 8%, 2006, Executive Director Wayne received a voicemail from Commissioner
Mavoureen Thompson requesting that the staff seek out legislative testimony to fact-check



Becker’s statements. The staff discovered that Mr. Becker’s testimony was not factually
accurate, as he stated in a memo of December 8, 2006:

At the hearing, Bill Becker testified for the Maine Heritage Policy Center
(MHPC). The MHPC testified in support of LD2075 (the MHPC thanked the
committee for the opportunity to testify in “full support” of the bill). When
Mr. Becker signed up as the second witness, he placed a check-mark in the
proponent column...

There are other examples of Mr. Billings and Mr. Becker’s factual inaccuracies in testimony to
the Commission. I would be happy to provide additional examples if these are insufficient to
show the need for sworn testimony should the Commission decide to proceed with this follow-up
complaint. | :

Finally, setting aside these procedural concerns for a moment, I would like to address a statement
in your March 12 letter:

At that meeting, I will be suggesting to the Commission members that
they decide whether to authorize the staff to initiate an investigation.

During the May 14™ session last year, Commission Chair Friedman had acknowledged the
“validity” of the complaint — i.e. that I had met the statutory requirement for such an
investigation. So, if I understand the Commission’s statutory responsibilities correctly, the
question is not if this will be investigated and adjudicated, but when. Please clarify your
comments in this light.

Sincerely,




1. Issues with the Commission investigating a Commissioner

This issue should be self-evident, but a fuller explication of this is contained in the
documents submitted to you on January 31, your reply, and the clarification sent on
February 4. For completeness, I also include the cover letier for when these documents.
were forwarded directly to the Commissioners. Please include these in the packet for the
agenda item. :

Commissioner Marsano expressed special interest in the matter of Ms. Ginn Marvin’s
failure to disclose her board membership on a political committee when she candidated
for the Ethics Commission. I include that archive of material here as well. Of special
interest here is the telling response of the Commission and staff to these revelations.

I have also included the news report about Ms. Ginn Marvin’s failure to report published
in the Portland Press Herald. This is noteworthy because of Assistant Attorney General
Gardiner’s highly prejudicial summary conclusions later echoed by Executive Director
Wayne at the July 16® meeting of the Commission:

The Maine Attorney General's Office determined that Ginn
Marvin's role with the think tank does not bar her from serving
on the ethics commission, because the organization does not
appear to fit the legal definition of a "political committee.”

Assistant Attorney General Gardiner is, in fact, the source of this statement, and can
confirm that fact for the Commission if necessary. Since, I have provided the Executive
Director and the Assistant Attorney General ample proof that MHPC does fit the “legal
definition of a “political committee,” and their failure to respond to that has been telling.
It is interesting to note that, since, the Executive Director has attempted to narrow the
definition of what constituies a “political committee.”

Again, these examples of questionable conduct underscore concerns about the Executive
Director and Assistant Attorney General’s neutrality in any investigation related to
Commission Chair Ginn Marvin, Why is her conduct such a problem for them? It draws
aftention to the charge that the Commission was improperly constituted with a
Commissioner serving as an officer of a political committee. If this were ever to be
investigated and adjudicated, it should bring significant professional embarrassment to
the Executive Director, the Assistant Attorney General, and others.

INDEX TO MATERIALS:

1. January 31 request and ancillary documents (sent directly to Commissioners on
February 7, 2008). 19 pages. ' _

2. July 2, 2007 complaint on Commission Chair Ginn Marvin’s conduct and

qualifications. 38 pages.

July 16, 2007 Portland Press Herald report on Ginn Marvin complaint. 2 pages.

4. August 6, 2007 challenge to Assistant Attorney General’s “it just sits there”
doctrine. 27 pages. Pages 12-27 examines whether MHPC is a “Political
Committee.”
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Carl Lindemann

P.O.Box 171
Portland, Maine 04112

Phone 207-774-1936
Email Carl@cyberscene.com

Jonathan Wayne, Executive Director

Maine Commission on Governmental Ethics & Election Practices

135 State House Station

Augusta, Maine 04333 :
‘ March 25, 2008

Dear Executive Director Wayne,

Having reviewed Mr. Billings letter of March 21, I request that the Commission
take administrative notice of his prior testimony/statements in the initial case
against his client Maine Heritage Policy Center. This is not about the truth of-the .
matters asserted then, but to show that Billings is not a credible witness m the

“current matter. . LTI TR FCI

Of particular interest is Mr. Billings letter of December 4, 2006 in response tora-::
request for information from the Commission staff. His reply to question #4+7
quoétes a mission statement purportedly drawn from MHPC’s “application f@r
501(c)(3) status”. However, this statement is not contained in the document he ;
refers to, MHPC’s Form 1023 filing with the IRS. I have attached these documen“ts -
for your convenience. SRR

Mr. Billings’ past averments to the Commission have been shown to be false, at
the very least due to his sloppiness or at worst due to deliberate misrepresentation.
If he wants to make averments about material issues, the Commission, as a matter
of prudence, should require that he make them as a sworn/s1gned affidavit since he
is an unreliable fact-witness.

Given his purported concern over “administrative economy” to justify further
delays of the proceedings against his client, it is important to consider the waste of
time and effort caused by Mr. Billings and his client’s past failure to provide
accurate information to the Commission.

Sincerely,
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December 4, 2006
Jonathan Wavne, Executive Director
State of Maine Commission on Governmental Ethlcs & Electlon Practices
135 State House Station -
Augusta, ,M_amg 04333-0135
RE: Maine Heritage Policy Center

Dear Jonatharzf: e

1 am Wntmg 1n response to your November 28" letter seekmg more information from . - ..
the Maine Hentage Policy Center (*MHPC”) due to new allegations raised by Carl -

Lindemarm. While I am happy to answer the questions raised in your letter, I need to first

address the legal standard that the Commission must apply when considering the questions = -

that have been raised concerning MHPC’s activities related to the Maine Taxpayer Bill of
Rights. Much of the difficulty in assessing the concerns that have been raised about MHPC
has been the uncertainty that has resulted from the broad language contained m 21-A
M.R.S.A. §1056-B and the court decisions indicating only a much narrower approach to
regulation of speech regarding ballot measures can sustain constitutional scrutiny. Before
considering the complaint against MHPC, the Commission should first decide how it will
apply Maine law to all persons and entities engaging in speech regarding batlot measures in
light of the court decisions in this area.

Constitutional Standards

21-A MR.S.A. §1056-B requires that “[alny person not defined as a political
committee who solicits and receives contributions or makes expenditures, other than by
contribution to a political action commitiee, aggregating in excess of $1,500 for the purpose
of initialing, promoting, defeating or influencing in any way a ballot question must file a
report with the commission.” The statute further requires that the report filed “contain an
ttemized account of each contribution received and expenditure made aggregating in excess of
$100 in any election; the date of each contribution; the date and purpose of each expenditure;
and the name of each contributor, payee or creditor.” The statute includes very broad
language, which if not applied narrowly, would, for the reasons explained below, not
withstand a constitutional challenge.
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- tisk of corruption that would justify state regulation than do candidate elections where there is.
concern to avoid a quid pro quo arrangement between a candidate and the comtributer.: :

“Referenda are held on issues, not candidates for public office. The risk of corruption
perceived in cases involving candidate elections simply 1s not present in a popular vote onia

In Buckley v. Valeo, 424 U.S. 1, 96 S.Ct. 612, 46 L.Ed.2d 659 (1976), the Supreme
Court considered wide-ranging challenges to the Federal Election Campaigns Act (“FECA”).
The Court described “[d}iscussion of public issues and debate on the quakfications of
candidates [as] integral to the operation of the system of government established by our
Constitution [to which] [tJhe First Amendment affords the broadest protection.” Id. at 14, 96
S.Ct.. 612. The Court then recognized a “distinction between discussion of issues and
candidates and advocacy of election or defeat of candidates.” Id. at 42, 96 S.Ct. 612. To
avoid problems-of vagueness and overbreadth that would otherwise be presented by certain of

FECA's provisions, the Court construed them to reach only commumications “that expressly

advocate the election or defeat of a clearly defined candidate.” Id. at 80, 96 8.Ct. 612;.See
also Id. at 43-44, 96 S.Ct. 612. The Court restricted express advocacy, in turn, to

communications ufilizing imperative terms such as “vote for [or against],” “support,” “defeat”

- or “reject.” Id. at 44 n. 52, 96 S.Ct. 612.

‘While Buckley dealt with candidate elections, only in later cases did the Supreme - -

Court deal with ballot measures that did not involve candidates for office. An examination:of

the Supreme Court’s jurisprudence in the area is useful to the issues currently before the o

Comm1551on

In First National Bank of Boston v. Bellotti, 435 U.S. 765, 790, 98 S.Ct. 1407, 55

L.Ed.2d 707 (1978), the Supreme Court recognized that votes on ballot measures involve less”

public issue.” Id. at 790, 98 S.Ct. 1407 (citations and footnote omitted).

In Citizens Against Rent Control v. City of Berkeley, 454 U.S. 290, 102 S.Ct. 434, 70
L.Ed.2d 492 {1981), the Supreme Court struck down state limitations on money contributions
to political committees supporting or opposing a ballot measure. In doing so, the Court
observed that “[t]he integrity of the political system will be adequately protected if
contributors are identified in a public filing revealing the amounts contributed.” Id. at 299-
300, 102 8.Ct. 434.

In Mclntyre v. Ohio Elections Comm'n, 514 U.S. 334, 347, 115 S8.Ct. 1511, 131
L.Ed.2d 426 (19595), the Supreme Coust held that “the principles enunciated in Buckley
extend equally to issues-based elections™ and made clear that exacting scrufiny applies to any
state regulation of advocacy in noncandidate elections like referenda.

The Supreme Court's most recent pronouncement in this arca of noncandidate
elections is Buckley v. American Constitutional Law Foundation, 525 U.S. 182, 119 S.Ct.
636, 142 L.Ed.2d 599 (1999) (“Buckley II™). That decision struck down a number of
Colorado regulations conceming the state’s petition process. In doing so, however, the
Supreme Couwrt said that it was legitimate for a state to require sponsors of ballot initiatives to
disclose to the State the names of proponents of the petition and the amount being spent. Id.
at 647-48. The Court approvingly identified that requirement as a way to inform voters of

Wi i
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“the source and amount of money spent by proponents to get a measure on the ballot.” Id. at
647.

Though the Supreme Court cases in this area do not directly address whether a state
can constitutionally require disclosure of contributions and expenditures that are spent on
speech that does not expressly advocate the passage or defeat of a referendum question, the
lower courts that have considered the issue have concluded that state regulation must be
limited to express advocacy. In Richey v. Tyson, 120 F. Supp. 2d 1298, 1319 (D. Alabama
2000), the District Court held that the T.S. Constifution required that Alabama’s Fair
Campaign Practices Act, which contained broad language such as is contained in Maine law,
must be read narrowly to confine the scope of its disclosure requirements to confributions and
expenditures for the purpose of expressly advocating the passage or defeat of a referendum
question..  In California Pro-Life Council, Inc. v. Getman, 328 F.3d 1088, 1098-99 (9™ Cir.
2003), the Cowurt of Appeals heid that a state court ruling limiting state regulation of candidate
related ads to those containing express advocacy also applied to speech related to referendum

questions. :

A review of these cases leads to ‘the conclusion that state regulation of speech
regarding referendum questions is only constitutional if the regulation is lmnited to speech:
which expressly advocates the passage or defeat of a referendum quesfion, With these cases

“in mind, the Commission should read Maine law narrowly as to only require reporting of.
contributions and expenditures which: are used for speech which directly advocates the: .

passage or defeat of a referendum question.. Any other reading would impermissibly interfere

. with speech which is entitled to the broadest-Fifst Amendment protection.

Tt should also be noted that none of the policy concerns that confinue to be debated
regarding what expenditures should trigger matching funds fo candidate under Maine’s Clean
Elections Act are relevant to this issue. There are no matching funds at stake that can be
triggered in referendum campaigns and there are no contribution limits which are applicable
to such campaigns. '

If Maine law is read narrowly, as required by the U.S. Coustitution, no reporting of
any kind should be required by MHPC. A great deal of material concerming MHPC has been
submitted to the Commission. To date, I have seen nothing which would indicate that MEPC
spent any funds to expressly advocate the passage of the Maine Taxpayer Bill of Rights.

Responses to Questions in November 28" letter

In your letter, you asked four questions. Each question is addressed below:

(1) Has the MHPC received any funds from any source specifically to promote, initiate, or
influence the TABOR initiative? If so, please state the total amount received. If an
exact amount is not available by December 4, please provide an estimated amount for

the time being.

MITPC has not received any funds from any source specifically to promote, nitiate, or
influence the TABOR initiative. All contributions received are used to support the overall
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operations and general mission of MHPC. No funds were specifically segregated or dedicated
to activities related to the Maine Taxpayers Bill of Rights. No activities undertaken by
MHPC related to the Maine Taxpayer Bill of Rights were contingent upon or the result of any
funds received from any source.

As aresult of this question, MHPC staff has reviewed all contributions received by the
Center this year. Four contributions, including the contribution from Mr. Briney, were made
along with correspondence or references on checks mentioning TABOR or MHPC’s work
related to TABOR. These four confributions total $975, less than the $1500 threshold
requiring reporting under Maine law. It should be noted that these contributions were not

.treated any differently than any other contributions to MHPC and the funds were not

dedicated to any activities related to the Maine Taxpayers Bill of Rights. It should be no
surprise that some contribuiors may mention MHPC’s TABOR related work, based on

" MHPC’s activities as detailed in my letter of October 26"

There were also two other contnbutzons received where TABOR was reféreﬁced along
with the contributions. In both cases, MHPC staff spoke to the donor and made sure the
donor understood that contributions to MHPC would not be used as part of the: campaign to

... pass TABOR and that all contributions received are used to support the overall operations and
. general mlssmn of MHPC. .

In October MHPC recewed a $3 060 con’mbutmn with “TABOR” '111 the memo.

: MHPC staff knew the donor: personally, and communicated with the donor regarding the

E . donor’s intent. MHPC staff explained to the donor that MHPC’s role was limited to research -

~and education and that a separate, independent organization was running thé initiative

catripaign and purchasing media, ctc. Based on these discussions, the contributor asked that

. $2500 be refunded, with $500 retained by MHPC for their general operating research and

analysis work. MHPC complied with the request.

Additionally, one other $1,000 unsolicited donation was received in 2006 with a
personal check that did not reference TABOR. However, on the instde of the donation
envelope, a note “For TABOR!” was handwritten. MHPC staff called the donor and spoke
with the donor about the nature of MHPC’s work. It is the MHPC staft’s belief that the donor
was aware that the organization’s work was not political, nor engaged in express advocacy —
but rather that the donor’s confribuiion was for general support of MHPC’s rele in strictly
research and education efforts

(2)  Has the MHPC solicited any eontributions or other funds in connection with the
TABOR initiative? _

No. However, MHPC has mentioned its TABOR related work in its general
fundraising activities. For exampie, the enclosed fundraising letter, marked as Exhibit A,
mentions MHPC s work related to TABOR. It should be noted that though the letter is dated
October 18", it did not go out unti} after November 7th and no contributions were recetved as
a result of the letter before November 77 Also, the letter was only sent to existing MHPC

members.
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(3) " Is the November 6 letter from Bill Becker a form letter used by the MHPC to thank
donors for coniributions or other funds given to promote TABOR?

No. Enclosed, marked as Exhibit B, is a copy of the form letter used by MHPC io
thank contributors. As you can see, changes were made to the regular form letter to recognize
Mr. Briney’s expressed interest in MHPC’s work related to TABOR. It is MHPC’s practice
to alter the general form letter as a result of areas of interest mentioned by the donor.

(4) Was part of MHPC’s mission in 2006 to promote TABOR, as stated in Mr. Becker’s
November 6 letter? :

The language contained in the November 6 letter was a result of changing the usual
form letter which states “we will use [your donation] to advance our mission of promoting
free markets and conservative public policy solutions that will benefit all people of Maine.”

MHPC’s mission, as stated on its application for 501(c)(3) status is:

The Maine Heritage Policy Center'is a research and educational organization
whose mission is to formulate and promote conservative public policies based
on the principles of free enterprise; limited, constitutional government;
individual freedom, and traditiondl American values--all for the purpose of
providing public policy solutions that benefit the peaple of Maine.

MHPC’s staff pursues this missiori by underfaking accurate and timely
research and marketing these findings to its primary audience: the Maine
Legislature, nonpartisan Legislative stdff, the executive branch, the state’s
media, and the broad policy community. MIIPC’s products include
publications, articles, conferences, and policy briefings.

The Maine Heritage Policy Center researches and formulates innovative and
proven conservative public policy solutions for Maine in three general areas:

Economy/Taxation
Education
Health Care

Governed by an independent Board of Directors, The Maine Heritage Policy
Center is a nonprofit, nonpartisan, tax-exempt organization. MHPC relies on
the generous support from individuals, corporations, and foundations, and
does not accept government finds or perform contract work.

A more abbreviated version of MHPC’s mission appears on its publications:
The Maine Heritage Policy Center is a 301 (c} 3 nomprofit, nonpartisan

research and educational organization based in Portland, Maine. The Center
Jjormulates and promotes free market, conservative public policies in the areas

[ 1 (e 1 et
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of economic growth, fiscal matters, health care, and education ~ providing
solutions that will benefit all the people of Maine. Contributions to MHPC’ are

tax deductible to the extent allowed by law.

MHPC believes that its work related to the Maine Taxpayer Bill of Rights, which was
detailed in my October 26" letter and in testimony to the Comumission, is in keeping with this

mission.
Alegations contained in Carl Lindemann’s November 277 letter

Mr. Lindemann’s allegations of “criminality,” “willful deceit,” and “material false
statements” are not worthy of a response. The alleged “new evidence” pr(mded by Mr.
Lindemann is dated afier my letter of October 26™ and after the October 31° Commission
Meeting. Therefore, nothing contained in the documents is relevant to the facts as they
existed on Qctober 26™ or October 31%. More importantly, for the reasons stated above, the

- documents do not substantively contradict the position previously advanced by MHPC.

Mr. Lindemann’s complaints to the Commission are just one part of his long running

.+ campaign against MHPC. Previously, he has filed complaints against MHPC: with+the
- - Internal Revenue Service which were-dismissed. His more recent actions, which include what
- .iappears to be an attempt to entrap MHPC into accepting what he believes is-an #legal
.. “confribution and written attacks against me, Bill Becker, Commission staff,- and members of

- ithe:Commission, go well beyond what should be considered acceptable behavior by someene

-« appearing before the Commission. A good faith disagreement on the meaning of the.law

. i+ should not result in such personal attacks as part of a proceeding before a regulatory board.

* The Commission should also consider what could result if it takes action based one party’s

apparent attempt to lure an opposing party into what the first party sees as a campaign finance
violation.

1 will be in attendance at the Commission’s December 12™ meeting, along with MHPC
President and Chief Executive Officer Bill Becker. If I can be of assistance by providing
additional mfonnanon or answering additional guestions before the meeting, please let me

know.

Daniel 1. Billings
e-mail: dbillings@gwi.net




October 18, 2006

Dear .

The Maine Heritage Policy Center continues to educate Maine people on the value of a

strong economy and the need for fundamental reforms in the way we operate our state. In

addition to authoring THE TAXPAYER BILL OF RIGHTS, we’ve completed our latest

publication, the Maine Economic Atlas. This comprehensive book provides an objective

look at Maine at the municipal level, providing lawmakers, schools and the media with a
tool with which to make mfcnmed policy dec:]smns The Atlas provides statistics on
: dcmographlcs education, economics, health care a.nd taxatlon and it’s available for

purchase by calimg our ofﬁce at ’707—321-2550 ot on our Web site at

WWW. mamepohcv org.

As the author of THE TAXPAYER BILL OF RIGHTS We beheve that this initiative
prov;des a road map to jump-start Mame S economy. Wlth only a few weeks until the
election, we are in a fight for Maine’s economic life. As you are aware, Maine has the

highest property taxes and the highest state and local tax burden in the counfry, Our

economy continues to struggle. In 2005, Maine was just one of two states to see a
decline in economic activity, as reported by the Federal Reserve Bank of Boston.
Louisiana, which was ravaged by hurricane Katrina, was the only other state to sce a

decline. It is more important than ever to educate Maine citizens about the challenges we

currently face.

We understand that the economic pie is shrinking. A large part of the problem has been
Maine’s highesi-in-the-nation tax burden, driven by out-of-control go?ernment spending.
One way to address that problem is through an effective “Tax- and-Expenditu:ré Limit”
such as Maine’s proposed TAXPAYER BILL OF RIGHTS. Such responsﬂ)ie pubhc
pohcy encourages Maine businesses to remain in the state and grow thus creatmg more
Maine jobs and higher incomes for Maine Workers Wlth Maine’s per capita tax burden

growing 50% faster than the rate of inflation, we must act now and work to stop Maine’s




